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IN THE UNITED STATES DLSTRICT COURT
'OR THE DISTRICT OF |DRAHO

j CIVIL ACTION NC.
UNLITED STATES O AMERICH, ) GO-29g-L-BLW
)
Plaintiff, )
)
V. )
Vo
FMC CORPORATION, and ) REMEDIAL DESIGN/
J.R. SIMPLOT COMPANY, } REMEDIAL ACTION CONSENT
) DECREE WTTH DEFENDANT
Defendants=. ) J.R. SIMPLOT COMEANY
)
I. BACEGRQUNID .
A The United Stalbes of America (M“United States”), on

behalf of the Administrator of the United Statss Environmental
Protection Agency ("EPRAY), filed a complaint in this matter
against the J.R. Simplot Company (“Simplot”) pursuant to Sections
106 and 107 of the Comprehensive Environmental Response,
Compensaticn, and Liability Act (“CERCLA™), 42 U.5.C. §% 9606,
5607.

B. The United 5tates in its complaint secks, inter alila:
(1) reimbursement of costs incurred by EPA and the Dcpartment of
Justice [or response actions at the Fastern Michaud [Flats (YEMEY)
Superfund Site (“5ite”) in Pocatello, Idahe, Zogether with

accrued interest; and (2) performance of respecnsze work by

J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 1 L{?ﬁ
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defendant Simplot for Lhe S3implot OU Area of the Siﬁe consistent
with the National Contingency Plan, 40 C.F.R. Part 300 {(as
amended) (“NCP”).

C. In acaordance with the NCP and Section 121(£) (1) (F) of
CERCLA, 42 U.3.C. § 9621(£f)(1){F), EPA notified the State of
Idaho {the “State”) of negeotiations with petentizlly responsible
parties regarding the implementation of the remedial désiqn and
remedial action for the S5ite, and EPA has provided the State with
an opportunily to participate in such negotiations and be a party
To this Consent Decree.

o, In accordance with éection 122{3) (1) of CERCLA, 42
I7.5.C. § 9622(7) (1), EPA notified the U.S5. Department of
Interior, including the U.S. Fish and Wildlife Service, on August
15, 1297 of negotiations with potentially responsible parties
regardinq the relecase of hazardous substances that may have
resulted in injury to Lhe natural rescurccs under Federal
trusteeship and cncouraged the ftrustee(s) to participate in the
negotiation of this Consent Decores.

L. The defendant entering into this Cen=sent Decree,
Simplot [(“Settling Lefendant”), does not admit any liabkility to
Plaintiff arising out of the transactions or occurrcnces alleged
in the complaint, and does not acknowledge that the release or
threatened release of hazardous substances at or from the Sito
constitutes an ilmminent or substantiazal cndangerment to the public
health or welfarc or Lhe environment.

F. Pursuant to Section 105 of CERCLA, 42 U.5.C. § 9605,
EPA placed the 3ite on the National Priorities List, set forth at

40 C.F.R. Part 300, Appendix B, by publicaticn in the lederal
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 2
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Fegister on August 30, 1990, 553 FPed. Reg, 355302.

(. in response to a release or a substantial threat of a
release of hazardous substances at or [rom the 5ite, Zettling
Defendant and FMC Corporaticen (“"FMC”) commenced a Remedial
Investigation and Feasibility Study (“RI/FS”) for the 3ite
pursuant teo 40 C.F.R. § 300.430, in Junc 19%1, pursuant to an
Admiﬁistrativc Order On Consent issued by RPA on May 30, 1981.

H. Settling Defendant completed a Remedial Tnvestigatiocn
(“RI”) Report and a Feasibility Stuay (“F5”) Report in April
1997.

1. Pursuant to Section 117 of CERCLA, 42 U.5.C. § 9617,
LEA published notice of the completion of the £S5 and of the
proposed plan for remedial action on April 21, 19%7, in a major
newspaper of gensral clirculatien, the Idahe State Journal, and in
the Shoshone Bannock News. EPA provided an cpportunity for
written and oral comments from the public on the proposed plan
for remedial action. Public meetings to discuss the proposed
remedial action were held on May 13-14, 1997 in Pocatello, and on
the Fort Hall Reservation. Copiles of written public comments
submilled are available as part of the administrative record.

J. The decision by EPA on the remedial action Lo be
implemented at the Site 1s embodisd in a final Record of Decision
(“ROD”), issued aon June §,199%, on which the %tate has given Lts
concurrence.  The ROD includes a responsiveness summary to the
public comments., Notice of the final plan was published in
avcordance with %é&ction 117(b} ol CERCLA.

K. Based on the Information presently available to EPA,

EFA believes that Lhe Work will be properly and promptly
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 3
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conducted by Scttling Defendant if conducted in accordance with
the reguirements of this Consent Decree and ifts appendices.

L. Solely for the purposes cf Section 113{j) of CERCLA,
the Remedial Actlion selected by the ROD and the Work to be
performed by Settling Defendant shall constitute a response
acticn taken or ordercd by the President,

M. This Consent Decree resclves thtic United States’ c¢laims
against Simpleot under Sections 106 and 107 of CERCLA for Past and
Interim Response Costs incurrcd at the Site, and for Simplot’s
implementation ol response actions for the Simplot 00U Area of the
Site, as those terms are defined heremin, and its reimbursement of
the United States’ Future Response Costs associated with such
response actions. The Parties recognize, and the Court by

entering this Consent Decree finds, that this Consent Decree has

‘been negotiated by the Partics in good faith and implementation

al this Consent Decree will expedite the cleanup of The Simplot
U Area of the 3ite and will avoid prelonged and complicated
litigation between the Parties, and that this Consent Decree is
fair, reasonable, and in the public interaest.

NOW, THEREFORE, it 1s hereby Ordered, Adjudged, and Decreed:

ITI. JURISDICTION

1. This Court has jurisdiction over the subject matter of
thiz action pursuant.to 28 U.5.C. §§% 1331 and 1345, and 42 U.5.C.

g% 9606, 9607, and Y96l3i(b). This Court also has personal

J.R. SIMPLQT OU EMF RD/RA CONSENT DECREE - 4
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jurisdiction over Settling Defendant. Solely for the purposes of
this Consent Negree and the underiving complaint, Settling
Defendant waives all objections and defenscs Lt may have fo
jurisdiction ot the Court or te venus in this District. Settling
Defendant Shall not challenge the terms of Lhis Consent Decree or
this Court's jurisdiction to enter and enforce this Consent
Cacree,

TIT. PARTIES BOUND

2. This Consent Dacree applies to and is binding upon the

‘United States and upon Settling Defendant and its successors and

assigns. Any change in ownership or corperate status of Settling
Defendant including, but not limited to, any transfer of assets
or real or personal property, shall in no way alter Settling
Defendant's responsibilities under this Consenl Decree,

3. Settling Defendant shall provide a copy of this Consent
Decree to each contractor hired to perfcorm the Work {(as defined
below) required by this Consent Decree and bto each person
representing Settling Defendant with respocet to the Work and
shall conditicon all contracts entered into hereunder upon
performance of the Work in conformity with the terms of this
Consent Decree. Settling Defendant or its contractors shall
provide written notice of the Consent Decree to all
subcontractors hired to perform any portion of the Work required
by this Consent Decree. Settling Defendant shall nonetheless be
responsible for ensuring that its contractors and subcontractors
perform the Work cdontemplated hercin in accordance with this
Consent Decree, With regard to the activities undertaken

pursuant to this Consent Decrese, each contractor and

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 5
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subcontractor shall be deemed to be in a contractual relationship
with Settfling hefendant within the meaning of Section 107 (B) (3)
ot CERCLA, 42 U.5.C. & 2607(b) (3).

TV. LCEFINITTONS

4, Unless otherwise expressly provided herein, fterms used
in this Consenl Decree which are defined in CERCLA or in
regulaticons promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such rvegulaticns. Whencver
terms listed below are used in this Consent Decree or in the
appendices attached hereto and incorporated hereunder, the
following definiticons shall apply:

“CERCLA” shall mean the Comprehensive Environmental
Response, Compensation, and Liability Act of 1280, as amended, 42
U.5.C., 8% 9601 et zgg.

“Consgent Decree” shall mean this Decree and all appendices
attached hereto (listed in Zection XXIX). In the cevent of
conflict between this Decree and any appendix, this Decree shall
control.

“Day” shall mean a calendar day unless expressly stated to
be a working day. “Working day” shall mean a day other than a
Saturday, Sunday, or Federal holiday. In computing any period of
timelunder this Consent Decree, where the last day weould fall on
a Saturday, 3Sunday, or Federal heliday, the pericd shall run
until the ¢iose of bhusiness of the nex:t working day.

“EPAY shall mean the United States Environmental Protection
Agency and any suécessor departments or agencies of the United
States.

WEMO OU Area” consists of the “EFMC Plant Area” as that area
J.R. SIMPLCT QU EMF RD/RA CONSENT DECREE - 6
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is defincd by Section 1.3 of the ROD, which definition does not
include the “Off-Flant Area” as defined by 3ection 1.3 of the
ROD.

“future Response Costs for the Simplot and FMC QUs” shall
mean all costs, including, but not limited to, direct and
indirect costs, that the United 3States incurs with respect to the
Simplot and FMC QU Areas of the Site in reviewing or developing
plans, reports and other items pursuant -to this Consent Decree,
verifying the Work, or olherwise implemesnting, overseeing, or
enforcing this Consent Decree, including, but nol limited to,
payroll costs, <ontractor costs, travel costs, laboratory costs,
the costs incurred pursuant to Sections VII, T¥ {(including, but
not limited to, the cost of attorney time and any monies paid to
sacure access and/or to secure or implement instituticnal
coehtrols including, but not limited to, the amount of just
compensation), XV (Emergency Response‘Action), and Paragrapb H5
of Section XXI (Work Takeover)., Future Response Cosks shall also
include all Intercst on the Past Response Costs that has accrued
purszuant to 42 U.3.C. § 9607{a) during the period from March 31,
1358 ko the date of entry of this Consent Decree. Fulure

Response Costs shall not include costs incurrsd by the Agency for

‘Toxic and Substances Disease Registry (TAT3DR") for any health

assessment or health effects study carried oul under Section
104 (1) of CERCLA, in response to a releass or Threztened release
of hazardous substances from Lhe Site.

“1DHW” shall 'mean the Idaho Department of Health and
Welfare, Division of Environmental Quaiity, and any successor

departments or agencies of the State.
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 7
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“Interest” shall mean inlerest at the rate specifiied for
interest on investments of the Hazardous Substance Superfund
established under subchapter A of Chapter 98 of Title 26 of the
U.5. Code, compeounded on Gctoker 1 of each year, In acoordance
with 42 U.S.C..8 9607 (a).

“Interim Responsze Cosbs” shall mean all cests, including
direct and indlrect costs, paid by the United 5tates in
connection with the Site betwesen March 31, 1998  and the
effective date of Lhis Consent Decree, or incurred prior tc the
effective dabe of this Consent Decree but paid after that date.
“lnterim Response Costs” shall not include costs incurred by
AT5DR for any health assessment or health effects study carried
out under Section 104(i) of CERCLA, in responss to a releaso or.
threatenéd release of hazardous substances from the Site.

“National Contingency Plan” or “NCP” shall mean the National
2311l and Hazardous Subslances Pollution Contingency Plan
promulgated pursuant to Sccolion 105 of CERCLA, 42 UO.5.C. § 9605,
codified at 40 C.F.R. Part 300, and any amendments thereto.

“Operation and Maintenance” or “0 & M* zhall mean all
activities regquired to maintaln Lhe effectiveness of the Remedial
Action as regquilired under tie Operation and Maintenance Plan
approved or developed by EPA pursuant to this Consent Decree and
the Statement of Work (“SOW’).

“Paragraph” shall mean a pertion of this Consenl Decree
identified by an arabic numeral or an upper case letter.

“Parties” =hdll mean the United States and Settling
Delfendant,

“PPast Response Costs” shall mean all costs, including, but
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 8
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not limited to, direct and indirect costs, Lhal the United States
paid at or in connection with the 3ite through March 31, 1998,
including Interest on all such costs accrued pursuant to 42

.

oy
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.. %6071a) through such date. "Past Response Costs" does
not include costs incurred by ATSDR for any health assessment or
health =ffscts study carried out under Scoction 104({1) of CERCLA,
in response to a release or threatensed release of hazardous
substances from the S5itse.

“performance Standards” shall mean the cleanup standards and
other measures of achievement of the goals of the Remedial
Lotion, set forth in Section 10 of the RCD and 3ection TITI of the
S0W and any modified standards established by EPA pursuant to the
“technical impracticability” provision of Paragraph 13.

“"Plaintiff” shall mean Lhe United States.

“RCRA” shall mean the Sclid Waste Disposal Act, as amended,
472 U.5.C. £% 6901 2t seq. {also known as the Rescurco
Conservation and Recovery Act).

“Record of Decisien” or “RODY =shall mean che EFA Record of
Decision relating Lo the Site signed on June 8, 1998, by the
Fegicnal Adminiskbrator, EPA Region 10, and all attachments
thereto. The ROD 1s attached as Appendix A,

“Remedial Action” shall mean those activities, except for
Operation and Maintenance, to be undertaken by Settling Defendant
at the Simplot ©OU Arca to implement the RCOD, in accmrdance‘with
the S0OW and the final Remedial Design Reporbs and Remedial Action
Work Flans and otHer plans approved by EPA.

“"Remedial Nction Work Plan” zhall mean the document

developed pursuant to Paragraph 12 of this Consent Decree and
J.R, SIMPLOT QU EMF RD/RA CONSENT DECREE - 9
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approved by EFA, and any amendments thoreto.

“Remedial Design” shall mean those activities to be
undertaken hy Settling Defendant at the Simplot OU Area to
develop the final plans and specifications for the Remedial
Action pursuant to the Remedial Design Reports.

“Remedial Design Reports” shall mean the documents thal have
been developed pursuant to Paragraph 11 of this Consent Decres
and approved by EPFA, and any amendments thereto.

“Segtion” shall mean a portion of this Consent Decree
idoentified hy a roman numeral.

“Settling befendant” shall mean Lhe J.R, Simplot Company.

“Simplot OU Area” consists of the “Simplot Plant Area” as
that area is defined by Section 1.3 of the ROD, which definition
does not include the “0Off-Plant Area” as defined by Section 1.3
of the ROD.

“gite” shall mean the Bastern Michaud Flats (“EME”)
Superfund 3ite, in the state of Idaho, approximately 2.5 miles
northwest of the city of Pocatello.

“State” shall mean the Sktate of ldaho.

“"Statement of Work” or “SOWY shall mean the statement of
work for implementation of the Remedial Design, Remedial Action,
and COperation and Maintenance at the 3implot QU of the Site, as
sett forth in Appendix B to this Consent Decree and any
modifications made iﬁ accordance with this Consent Decree.

“Supervising Contractor” shall mean the principal contractor
retained by Lhe 3ettling Defcndant to supervise and direct the
implementation of the Work under this Consent Decree.

“United States” shall mean the Uniled States of America.

“Waste Material” shall mean {1} any “hazardous substance”
J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 10
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under Section 101{14) of CRRCLA, 42 U.5.0C. § 2601(14): (2} any
pollutant or contaminant under Sectioen 101(33), 42 17.5.0C.

% 9601(33); and (3) any “solid waste” under Secticon 1004(27) ot
RCRA, 42 U.5.C. & €503(27).

“Work” shall mean all activities Settling Defendant is
required Lo perform for the Simpleot OU Area under this Consent
Decree, except these required by Section XXV (Retenticn of
Eecords) .

V. GENERAT, PROVISTONS

5. Objectives of the Parties.

The objectives of the Parties in entering into this Consent
Decree are to protecl public health or welfare or the environment
at the Site by the design and implementaticon of response actions
for the Simplot OU Area of Lhe Sitce by Sctiling Delendant, to
reimburse response costs of the Plaintiff, and to resclve the
claims of Plaintiff against Settling Defendant as provided in
this Consent Decree.

&, Commitments by Jettling Defendant.

Settling Defendant shall finance and perform the Work in
accordance with this Consent Decree, the ROD, the 30W, and all
work plans and cother plans, standards, specifications, and
schedules set forth herein or developed by Scttling Defendant and
approved by EPA pursﬁant Lo this Consent Dec:ee. Settling
Delendant shall also reimburse the United States For Past,
Interim and Future Response Costs as provided in this Consent
Decree.

7. Compliance With Applicable Law.

All activities undertaken by Seltling Defendant pursuant to
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 11
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this Consent Decree shall be pertormed in accordance with the
regquirements ¢of all applicable federal and state laws and
regulations. Settling Defendant must also comply with all
applicable or relevant and appropriate requirvements of all
Federal and state envirommental laws as set forth in the ROD and
the SOW. The activities conducted pursuant to this Consent
Decrea, 1f approved by EEA, shall be considered to be consistent
with Lhe WNCE.

8. Permits.

a. As provided in Section 121(e} of CERCLA and
Section 300.400(e) of the NCP, no permit shall he required for
any portion of the Work conducted entirely on-site (i.e., within
the areal extent of contamination or in vefy close proximity to
Lhe contamination and necessary for implementation of the Work).
Where any portion of the Work that is not on-Site reguires a
federal or state permit or approval, Settling Defendant shall
submit timely and cumpleﬁe application=s and take all other
actions necessary to obtain all such permits or approvals.

b. Schtling Defendant may seek relicl under the
provisions of Section XVIII (Feorce Majeure) of this Consent
Decree for any delay in the performance of the Work resulting
from a fallure to obtain, or a delay in obtaining, any permit
requited for the Work.

c. This Censent Decree is not, and shall not be
construed to ke, a permit lssued pursuant Lo any federal or state
statute or regulation.

9. Notlce to Successors-in-Titlae.

4. With respect to any property owned cor controlled by
J.R, SIMPLOT OU EMF RD/RA CONSENT DECREE - 12
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the Settling Nefendant that is located within the Site, within 30
days after the entry of this Consent Decree, Settling Defendant
shall submit to EPA for review and approval a notice to be filed
with the Recorder's (ffice, Bannock County, State of Idahe, which
shall provide notice to all successcrs-in-title that the property
is part of the Site, that EPA selected a remedy for the Site on
June 8, 1998, and that Settling Defcndant has entered into a
Consent Decree requiring implementation of the remedy. Such
notice(s) shall identify the United S5States District Court in
which the Consent Decree was filed, the name and civil action
number of this case, and the date the Consent Decree was entered
by the Court. Settling Defendant shall record the notice(s)
within 10 days of EPA's approval of the notice(s). Settling
Defendant shall provide EPA with a certified copy of the recorded
notice(s) within 10 days of recording such notice(s).

b. Prior Lo Lhe delisting of the 3ite, at leaszt 30
days prior to the conveyance of any interest in property owned by
Settling PRefendant leocated within the Sile including, but not
limited to, fee interests, leasehold interests, and mortgage
interests, Zettling Defendant shall give the grantee written
notice of (i) this Consent Decree, (11) any instrument by which
an intersst in real preperty has been conveyed that confers a
right of access to the Site (hereinafter referred to as “access
gasements”) pursuant to Section IX (Access and Institutional
Controls), and (ii1i1) any instrument by which an interest in real
property has been’conveyed that confers a right to enforce
restrictiens on the use of such preperty (hereinafter referred to

ag “restrictive ezsements”) pursuant teo Section IX (Access and
J.R. SIMPLOT QU EMF RD/RBA CONSENT DECREE - 13
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Institutional Centrels). Af least 30 days pricor to such
conveyance, Settling Defendant shall alao givé written neotice Lo
EPZ and the State of the proposced conveyance, including the name
and address of the grantee, and the datc on which notice of the
Consent Decree, access easements, and/or restrictive sasements
was given to the grantee,

c. In the event of any such conveyance, Settling
Defendant's obligallions undar this Consent Decree, including, but
not limited to, its obligation te pfovide or secure access and
institutional controls, as well as to abids by Sgch institutional
controls, pursuant to Section I¥ (Access and Institutional
Controls) of this Consent Decree, shall continue to be met by the
Settling Defendant. Tn no event shall the conveyance release or
otherwise affect Lhe liability of Settling Defendant to comply
with all provisicns of this Consent Decrese, absent the prior
written consent of EPA. If the United States approves, the
grantee may perform some or all of the Werk under this Consent

Decree.

VI. EERFORMANCE OF THE WORK BY SETTLING DEEENDANT

10. Seleclion of Supervising Cpntractor.

E A1l aspects of the Work te be performed by
Settling Defendant pursuant to Sections VI (Performance of the
Work by Settling Deféndant), VIT (Remedy Review), VIII (Quality
Assurance, Sampling and Data Analysis), and XV {(Emergency
Rasponse) of this Consent Necree shall be under the direction and
supervision of thé Supervising Contractor, the selection of which
shall be subject Lo disapproval by EPA., Within 30 days after the

lodging of this Consent Decree, Settling Lefendant shall notify
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 14
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EFA in writing of thé name, title, and gualifications of any
contractor proposed to be the Supervising Contractor. EPA will
issue a notice of disapproval or an authorization Lo proceed. If
at any time thereafter, Selllling Defendant propozes to change a
Supervising Contractor, Settling Defendant shall give such notice
to EPA and must obtain an authorization to proceed from EPA
hefore the new Supervising Conlractor performs, directs, or
supervises any Work under this Consent Decree. The Settling
Defendant’s Project Coordinator designated pursuant to Section
¥IT may also be designated to carry out the functicns of the
Supervising Contractor.

b, If EPA disapproves a proposed Supervising
Contractor, EPA will notify Settling Defendant in writing,
Settling Refendant shall submit to EPA a list ol contractors,
including the qualifications of cach contracter, that would be
acceptable to it within 30 days of receipt of FPA's disapproval
cf the contractor previously proposed. EPA will provide written
notice of the names of any contracteor(sg) that it disapproves and
an authorization to proceed with respect to any of the other
contractors. Settling Defendant may select any contractor from
that list that is not disapproved and shall notify EPA of the
name of the contractor selected within 30 days of EPA's
authorization to prﬂ&eed.

ol If EPA fails to provide written notice of its
authorization to procsed or disapproval as provided in this
Paragraph and thid failure prevents the Settling Defendant from
meeting onc or more deadlines in a plan approved by the EBA

pursuant to this Consent Decree, Settling Delcndant may seek

J.R, SIMPLOT QU EMF RD/RA CONSENT DECREE - 15
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relief under the provisicns of Section XVIII (Force Majeurs)
horeof .

11. ERemedial Design.

a. The Parties have divided Remedizl Design reporting
and deliverables for the Simplot OU into separate categeories of
Work with corfesponding reports called Remedial Design Reports
(EDRs) including Final Design Reports as set forth in the S0W,
including a schedule for submission. This division refllects
tasks previcusly undartaken, differences in time lines required
for tasks, and is more efficient than use of a single Remedial
Design Work Plan as contcmplated by the Model RD/RA Consent
Decree., Upon approval by EPA, each RDR shall be incorporated
into and become cnforceable under this Consent Decree. Within &0
days after EPA's issuance of an authorizaticn to proceed, the
Settling Defendant shall submit to FEPA and the State a Health and
Safety Plan for field design activities which.conforms to the
applicable Cccupaticnal Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.C.R. % 1910.120.

b. Upon approval of each RDR by EPA, and submittal of
the Health and Safety Plan for all field activities to EPA,
Scttling Defendant shall implement the RDRs. Settling Defendant
shall submit all plans, submittalszs and other deliverables
required under the a@proved RCR{s) to EPA in accordance with
Section X1 (EPRA Approval of Plans and Other Submissicons). Unless
otherwise directed by EPA, Settling Defendant shall not commence
further Remedizl Design activities at the Site pricr to approvél

of the RDR for such work.

J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 16
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12. Remedial Action.

a. Within 290 days after the approval of each Final
Design Report, Scttling Defendant shall submit a work plan to EFA
for the performance of such compenent Remedial Action at the
Simplot OU (“Remedial Action Work Plan”) as set forth in the 30W.
Together, the Remedial Action Work Plans shall provide for
construction and implementaticon of the remedy set feorth in the
RCD for the Simplot OU Area and achievement of the applicabkle
Ferformance Standards for the Simpleot CU Area, 1n accordance with
this Consent Docree, the ROD, the 30W, and the design plans and
specifications developed in accordance with the Final RDR
approved by LEPA. Upon approval by EFA, each Remedial Action Work
Plan shall he incorporated inte and become enforceable under thisg
Consent Decree. At the same time as it submits the first
Remedial Action Work Flan, Settling Defendant shall submit a
Health and Salety Plan to EPA for field activities required by
the Remedial Actiovn Work Plans which ceonforms to the applicable
Occupational Safety and Heélth Administration and FRPA
reguirements including, but not limited teo, 29 C.F.R. & 19210.120,

b. Remedial Action Work Plans shall include the
following: (1} the schedule [or completion of the Remedial
Action; (2) metheod for selection of the contractor; (3) schedule
for developing and sﬁbmitting other reguired Remedial Acticn
plans; (4) methodeology fOrlimp1emEHtation of the Construction
Quality Assurance Plan; (%) a groundwater meonitoring plan: (6)
methods for satisfyving permitting regquirements if applicable; (/)
methodology for implementation of the Operaticn and Malntenance

Plan; (8) methodology for implementation of the Contingency Plan;
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(9) tentative formulation of —he Ramedial hcticon team; (10)
construction duality control plan (by constructor); and (11)
procedures and plans for the decontamination of equipment and the
disposal of contaminated materials. Remedial Action Work Flans
alsc shall include a schedule for implementation of all
applicablé Femedial Acticon tasks identified in the final design
submittal and shall identify the initial formulation of the
Settling Defendant's Remcdial Action Project Team (including, but
not limited to, the Supervising Contractor).

. Upen approﬁal of each Remedial Acticn Work Plan by
EPA, alfter a reasconable opportunity for review and comment by the
State, Settling Defendant shall implemecnt the activities required
under such Remedial Action Work Plan. Settling Defondant shall
submit te EPA and the State all plans, submittals, or other
deliverables required under the approved Remedial Action Work
Plan in acoprdance with the attached SDW. Unless otherwise
directed by EPA, Setltling Defendant shall not commence physical
Remedial Action activillies at the Jite prior to approval of the
applicable Remedial Action Work Plan.

13. AttainmunL of Perfermance Standards.

Settling Defendant shall continue to implement the Remedial
Action and C&M until the Performance Standards are achieved for
the Simplot QU Area and for so long therealter as is otherwise
required under this Ceonsent Decree. 3Settling Defendant reserves
the right to =gek relief pursuant to 42 U.5.C. & 8621 (d4) (4) (C) or

40 CL.F.R. § 300.430(£) (1) (ii) (C) (3).
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14. Modification of the SOW or Related Work FPlans.

a. If EPA determines that modification to the work
for the Simplet OU Area specificd in the 5CW and/or in work plans
developed pursuant to the S50W is necessary to achieve and
maintain the Performance Standards or to carry out and maintain
the effectiveness of the remedy set forth in the ROD, EPA may
require that such modification be incorporated in the 30W and/or
such work plans. Provided, however, that a modification may only
be required pursuant tc Lhis Paragraph to the extent that it is
consistent wilh the scope of the remedy selected in the ROD.

b. For the purposcs of this Paragraph 14 and
Paragraphs 48 and 49 only, the “scope of the remedy selected in
the ROD” is limited to the specific actions detailed for the
Simplot QU Area in 3ection 10.1, entitled YSelected Remedy” of
the ROD, as further detailed in Section III. D. of Appendix B.

Co If Setlling Defendant objects to any medification
determined by EPA to be necessary pursuant to this Paragraph, it
may seek dispute resclution pursuant to Section XIX {Dispute
Fesolution), Paréqraph 66 (record revicw). The SOW and/or
related work plans shall be modified in accordance with final
resolution of the dispute.

d. Settling Defendant shall implement any work
required by any modifications incorperated in the S0W and/or in
work plans developed pursuant to the S0W In accordance with this
Faragraph. |

2. Nething in this Paragraph shall be construed te
limit EPA's authority to require poerfeormance of further response

actions as otherwise provided in tThis (onsent Decree.
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15. Settling Defendant acknowlodges and agress that nothing
in this Consent hecree, the 30W, or the Remedial Design Reports
or Remadial Action Work Plans constitutes a warranty or
representation ot any‘kind by Plaintiff that compliance with the
work requirements set forth in the S0W and Lhe Work Plans will
achieve the Performance Standards.

16, Shipments of Waste Material Out of State.

a. Settling Defendant shall, seven days pricr to any
off-5ite shipment of Waste Material generated.from the
performance of the Work to an out-nf-state waste management
facility, provide written neotification to the appropriate state
environmental official in the receiving facility's state and to
the EPA Project Cocrdinator of such shipment of Waste Material.
However, this notification requirement shall not apply to any
off-Site shipments when the total velume of sach such shipment
will not cexceed 10 cubic yards.

b. Settling Defendant shall include in the written
notificaticon the following information, whoere available: (1) the
name and leocation of the facility to which the Waste Material is
to be shipped; {2) the type and quantity of the Waste Material to

be shipped; (3} the expected schedule for the shipment of Lhe

‘Waste Material; and (4) the method of transpertation. Settling

Deféndant shall notify the state in which the planned receiving
facility 15 located of majer changes in the shipmenft plan, such
as a decision to ship the Waste Material to another facility
within the same stfate, or to a facility in another state.

C. The identity of the receiving facility and state

will be determined by Settling LDefendant feollowing the award of
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 20
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Defendant shall provide the information required by Paragraph

16.b. as soon as practicable atter the information is identified
and seven days betfore the Waste Material is actually shipped.

VII. REMEDY REVTIEW

17. Pericdic Review, Settling Defendant shall conduct any

studies and investigations as reguested by EPA in writing for the
Simplot OU Area, in order to permit EPA to conduct reviews of
whether the Remedial Aclion is protective of human health and the
environment at least avery five years as reguired by Sesction

121 (c) of CERCLA and any applicable regulations.

18. EPA Selection of Further Response Actions. If EPA

determines, abt any time, that the Remedial Action is not
protective of human health and the environment, EPA may select
further response acticns for the‘Site, including the Simplet GU
Area of the Site, in accordance with the requirements of CERCLA
and the NCP.l

19. Opportunity To Comment. Settling Defendant and, iF

regquircd by Sections 113(k){2) or 117 of CERCLA, the public, will
be provided with an opportunity teo comment on any further
response actions proposed by EPA as a result of the review
conducted pursuant to Section 121 (c) of CERCLA and to submit

written comments for the record during the comment period.

20. Zettling Delendant's Qbligation To Perform Further

Response Actions. f{f EPA selects further response acticns for

the Simplot and/of IMC OU Areas, Settling Defendant shall
undertake such further response actions to the extent that the

reopener conditions in Faragraph 81 or Paragraph 52 (United
J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 21
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States' reservations of liakbility based on unknown ceonditiens or
new information) are satisfied. Settling Defendant may invoke
the procedures sct forth in Secticn XIX (Dispute Resolution) te
dispute (1} EPA's determinaticn that the recpsner conditions of
Paragraph B8l or Paragraph 82 of Section XXI (Covenants Not To Sue
by Plaintiff) are satisfied, (2) EPA's determination that the
Remedial Action is not protsective of human health and the
environmant, or (3} EPA's zelection of the further response
actions. Disputes pertaining to whether the Remadial Acticon is
protective or to EPMN's selection of further response actions
shall be resolved pursuant te Paragraph €& (record review).

21. Submissions of Plans. If Setiling Defendant is
required to perform further response acticons pursuant to
Paragraph 20, 1t shall submit 2 plan for such work to EPA for
approval in accordance with the procedures set forth in
Saection VI (Performance of the Work by Seltling Defendant) and
shall implement the plan approved by KPA in accordance with the
proviasions of this Decree.

VIII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

22. Seltling Defendant shall use guality assurance, quality
control, and chain of custedy procedurss for 211 samples in
accordance with “RPA Requirements for Quality Assurance Project
Plans for Environmental bata Operation,” (£PA QA/R3:; “Preparing
Perfect Project Plans,”) (EPA /600/9-88/087), and subsequent
amendments to such guldelines upen notification by LEPA to
SetLtling Defendanfs of such amendment. Amended guidelines shall
apply only to procedurces conducted after such netificaltion.

Prior Lo the commencement of any meonitoring project under Lthis
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Consent Decrse, Settling Defendaﬂt shall submit a Quality
Assurance Projsct FPlan (“QAPF”) to EFPA for approval that 1s
consistent with the 50W, the NCP and applicable guidance
documents. If relevant to the proceeding, the Parties agree Lhal
validated sampling data generated in accordance with the QAPP (s}
and revicwed and approved by EPA shall be admissible as evidence,
without objection, in any proceeding under this Decree. Settliﬁg
Defendant shall ensure that EPA perscnnel and its authorized
representatives are allowed access a2t reasonable times to all
lahoratories utilized by Seltling Defendant in implementing this
Consent NDegree. Settling Defendant shall ensure that such
laboratories shall analyze all samples submitted by EPA pursﬁant
to the QAPP for quality assurance menitoring. Settling Defendant
shall ensure that the laboratories it utilizes for the analysis
cf samples taken pursuant to this Decree perform all analyses
accordinglto accepted EFPA methods. Accepted EPA methods consist
of those methods which are documented in the “Contract Lab
Program Statement of Work for I[norganic Analysis” and the
“Contract Lap Program Statement of Work for Organic Analysis,”
dated February 1988, and any amendments made thereto during the
course of the implementaticn of this Decree. Settling Defendant
shall ensurce that all laboratdries it uses for analysis of
samples kbaken pursuahL to this Consent Decree partic;pate in an
EPL or EPR-equivalent QA/QC program. Selbtling Defendant shall
ensure that all field methodolegies ulilized in collecting
samples [or subseduent analysis pursuant to this Decres will be
conducted in accordance with the procedures s2t forth in the (APP

approved by LBPA,
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23. Upon rtequest, Settling Defendant shall allow split or
duplicate samples to be taken by KPA or 1ts autherized
representatives. Settling Defendant shall notify EPA not less
Lhan 28 days in advance of any sample collection activity unless
shorter notice is agreed to by EPA.  EPA shall have the right to
take any additional samples that EPA deems necessary. ‘Upon
reguest, EPA shall allow Settling DefendanlL Co take split or
duplicate samples of any samples it takes as part of the
Plaintiff's oversight of the Settling Defendant's implementation
of the Work. |

24. Settling Defendant shall submit four copies of the
rasults to EPA of all sampling and/or tests or other data
obtained or generated by or.on behalf of Settling Defendant with
respect to the Site and/cr Lhe implementation of this Consent
Decree unless EPA agrees otherwise.

25, Notwithstanding any provision of this Ceonsent Decree,
the United States hereby retains all of its information gathering
and inspection autho:ities and rights, including enforcement
actions related thereto, under CERCLA, RCRA and any other
applicable statutes or regulations.

I¥. ACCESS AND INSTITUTIONAL CONTROLS

26. Commencing upcon the date of lodging of this Consent
Decree, Settling Delendant agrees to provide the United States,
and its representatives, including EPA and its contractors,
access at all reasonable Limes to the $ite and any other property
Lo which accezz i required [or the implementation of this
Consenk Decree, to Lhe exlent access to such property 1s

controlled by Settling Defendant, for the purposes of conducting
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any acltivity related to this Consent Decree Iincluding, but not
limited to:

A. Moniloring the Work:

B. Verifying any data or informalion submitted tce the
United States cr the State;

. Conducting investigations relating to
contamination at or near the Site;

D. Obtaining samples;‘

E. Assessing the need for, planning, or implementing
additional response actions at or near the 5ite;

k. Inspecting and copying records, operating logs,
contracts, or other documents maintained or generated by Settling
Lefendant or its agents, consistent with Section XXIV:;

G. Assessing Settling Defendant's compliance with
this Consent Decree; |

H. lmplementing the Work pursuant to the conditions
set forth in Paragraph 85 of this Consent Decree;

I. Determining whether the property 1s beling used in
a manner that 1s prohibited by this Censent Decree or related
agreemenls, restrictions or easements;

J. Following delisting, the access granted by this
Paragraph shall be limited to the performance by EPA of five year
reviews, pursuant to Saction 121(c) of CERCLA:

K. Commencing upon the date of leodging of this
Consent Decree, and until EPA certifies that the Performanco
Standards for greotnd water have been met, Settling Defendant
agrees not to use Sitve property f[or which land use restrictions

are required by the Remedial Action to prolect, the public health
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or the envir@nment during or after implementation of the Remedial
Action, in vielation of any of the following resirictions:

1. Affected ground water underlying the properly
shall not be consumed., Any changes in extractlion of affected
groundwater shall reguire 21 day advance ncotice and approval by
EPA befére implementation. However, in the event of an emergency
in which the delay caused by this requirement would significantly
impair ﬁlant operations or public health ang safety, 3ettling
Defendant need only provide notice within 24 hours after
installation. Within 30 days after any emergency linstallation,
Settling Defendant shall provide EPA with an analysis of the new
installation’s potential impacts on the groundwater menitoring
network and Lhe Site remedy, if any. The requirements of this
Subparagraph 26{K) {i). shall not apply atter the Performance
Standards for ground water are achiewved;

ii. No use or activity on property owned by
Settling Defendant shall be permitted that will disturb any of
the remedial measures that will be implemented pursuant Lo Lhis
Congent Decree; and

L. If Settling Defendant seeks to undertake any

restricted use or activity on Site property,lit may file a
petition with EPA setting forth the nature of the use or
activity, the Laason’why the use or activilLy 135 necessary, and
any expected impact of the use or activity on the remedy, the
pubklic health, and the envirconment. Settling Defendant may
undertake the resfricted use of activity only if EPA determines,
in its sole and unreviewable discretion, to allow such use or

activity to be implemented pursuant to an approved plan.
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27, a. To the extent that the Site or any other property
for which access or land usc restrictions are required for the
implementation ©f this Consent Decree 13 owned or contrelled by
rpersons other than a Settling Defendant including, but neot
limited to, such property described in Appendix “A”,‘Settling
Defendant shall use best efforts to secure from such perscns an
agreement to provide Lne United States and the 5tate and their
representatives, iﬂcluding, but not limited teo, EPA and its
contractors, as well as Settling Defendant: (i) access To the
property for the purpcose of conducting any activity related to
this Consent Decres including, but not limited tc, those
activities listed in this Paragraph, and (ii) the right to
enforce the land use restrictions required by this Consent Decree
in the manner set forth in Appendix “C”. For purposes of
securing access pursuant to this Subparagraph “best efforts”
includes the payment of reasconable sums of money in ceonsideration
ol the agreement. If any agreément required by this Subparagraph
is not obtained within 45 days after the date of ledging of this
Consent Decree, or within 45 days aftcer the date EPA notifies
Settling Defendant in writing that additional agreements beyond
Lthose previcusly secured are necessary, Settling Defendant shall
promptly notify the United States in writing, and shall include
in that notification a summary of the steps Settling Defendant
has taken to attempt toe cbtain the agreement. The United States
or the 5tate may, as it deems appropriate, assist Settling
Defendant in cbtaining these agreements.

b. Te Lhe extent that the Site or any other property

for which access or land use restrictions are required for the
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implementation of this Consent Decree is owned or controlled by
persons other than a Settling lDefendant including, but not
limited to, the property described in Appsndixz “A", Settling
lefendant shall use best efforts to securs from such persons
agreements to file the easements described below. TFor the
purposes of this Subparagraph “besl efforts” includes the payment
of reascnable sums <f money in consideration of the filing of
these easements in accordance with the procedures set forth in
Appendix “AY. Settling Defendant shall, within %0 days after
entry of this Consent Decree, submit to the following for EPA
review and approval:

i. A draft easement substantially in the form
attached to this Consent Decree as Appendix “C", that grants to
Settling DPefendant and thelr representatives, including EPA and
its gontracteors: (A) a right of access, running with the land for
the full duration of the applicable easement pericd, for the
purpose of conducting any activity related to this Consent
Decree, and (B) a right, running with the land for the full
duration of the applicable easzsement perioed, to enforce the land
use restrictions required by this Consent Decree. The sasement
shall be.eniorceable under the laws of Idaho, shail be free and
clear of all prior liens and encumbrances, shall be acceptable
under the Attorncy General's Title Regulations promulgated
pursuant to 40 U.5.C. § 2553, and any modification thereof by
Settling Defendant and any Grantor must be pre-approved by EFA in
writing; and

ii. A current title commitment or repcrt prepared

in accordance with Lhe U.3. Department of Justice Sfandards for
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the Preparation of Title Evidence in Land Acquisiticens by the

United Statesz (“the Standards”).

. Within 30 days after EPA approval and acceptance
of Ehe easepent, Settling Defendant shall update the title search
and, if it is determined that nothing has occurred since the
effective dats of the commitment or report to affect the title
adversely, file the easement with the Recorder's Obfice or
Ecgistry of Deeds or other appropriate office, of Bannock County,
Idaho. Within 60 days of filing the easement, Settling Defendant
shall provide EPA wilh a Litle insurance policy or other final
Title evidence acceptable under the Standards, and the original
recorded easement or a certified copy thereof showing the clerk's
recording stamps. [f any easement required by this Subparagraph
is not submitted bto EFA for review and approval within 30 days
after the date of entryv of this Consent lDecree, Settling
Defendant shall promptly notify the United States in writing, and
shall include in that notificafion a summary of the =steps
Settling Defendant has taken fo attempt to obtain such easements.
If EFA notifies Settling Defendant in writing that additicnal
casements, Wwith respéct tao property that is not owned or
controlled by Seltling Defendant, are required for implementaticn
of this Consent Decree, Settling Defendanl shall respond by
following the procedﬁre outlined In Lhis Subparagraph as though
the property had been ldentificd in this Consent Decree, éxcept
that the time regquirements shall commence with the date of
receipt of the wrltten notice, as opposed to the date of entry of
the Consent Decree. Transifers of Simplot OU property owned by

Settling Defendant must include all access grants and all
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restrictiocns or limitations {(institutional controls) as descrlibed
in this Consent Decree in the transferce’s deed or such translers
shall be vold or voldanhle.

28. Notwithstanding any provision of this Consent Decree,
the United States retains all of its‘accesa authorities and
rights, including enforcement authorities related thersto, undex
CERCLA, RCRA and any other applicable statute or regulations.

¥. REPORTING REQUIREMENTS

29. In additjoﬁ to any other reguirement of this Consent
Decree, Settling Defendant shall submit ctwo coples of written
monthly progress reports to EPA that: (a) describe the actions
which have been taken teoward achieving compliance with this
Consent Decree during the provicus month; (b)) include a summary
of all results of sampling and tests and all other data received
or generated by Settling Defendant or its contractors or agents
in the previous month; (¢) identify all werk plans, plans and

other deliverables reguired by this Consent Decree completed and

Csubmitted during the previcus month; (d) describe all actions,

including, but not limited to, data cellection and

implementation of work plans, which arc scheduled for the next
gix weeks and provide other information relafing tc the progress
of construction, Lncluding, but not limited te, critical path
diagrams, Gantt éharts and/ocr Pert charts as appropriate; ()
inciude informaticon feqardinq percentage of completion,
unresolved delays encountered or anticipated that may affect the
future schodule for implementation of the Work, and a deseription
of offorts made to mitigate those delays or anticipated delays;

(£} include an explanation of any modificalicons te the work plans
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or other schedules that Settling Defendant has preposed to EFA or
that have been approved by FPA; and (g) describe all activities
undertaken in support of the Community Relaticons Plan during the
previcus month and those to be undertaken in the next six weeks.
Settliﬁg Defendant shall submit these pr@éress reports to EFA by
the tenth day of every month follewing the lodging of this
Consent Decree until LEPA notifies the Settling Defendant pursuant
to Paragraph 49.b of Section XIV {Certification of Completien).
If requested by EPA, Settling Defendant shall also provide
briefings for EPA to discuss the progress of the Work.

30, Settling Defendant shall notify EPR of any change 1in
the schedule described in the monthly progress report for the
performance of any activity, including, bul not limited to, data
collection and implementation of work plans, no later than seven
days prior to the performance of the activity.

31, Upon the occurrence of any event during performance of
the Work that Settling Defendant is reguired to repert pursuant
toc Section 103 of CERCLA or Section 304 of the Emergency Flanning
and Community Right-to-know Act (EPCRA), Settling Defendant shall
within 24 hours of the onset of such event crally notify the EPA
Projeclt Coordinater or the Alternate EPA Project Coordinator (in
the event of the unavailability of the EPA Project Coordinator},
or, in the event thal neither the EPA Project Coordinator or
Alternale EPA Projecf Coordinator is available, the Fmergency
Response Seclion, Regien 10, U.5. RRA.  These reporting
regquirements arc ifn additicn fo the reporting regquired by CERCLA
Section 103 or EPERA Section 304.

32. Within 20 days of the onset of such an ovent, Settling
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'Detendant shall furnish & written report Lo EFA, signed by the
Settling Defendant's Project Coordinator, setting [orth the
cvents which nocurred and the measures taken, and to be taken, in
respanse thereto. Within 30 days of the conclusion of such an
event, Settling Defendant shall submit a report setting forth all
actions taken in responss thersto.

23, Settling Defendant shall submit 3 coples of all plané,
reports, and data required by the 50W, the Remedial Dasign
Reports, the Remedial Action Work Plans, or any other approved
plans to EPFA in accordance with the schedules ser forth in such

plans. Settling Defendant shall simultanesously submit 1 copy of

all such plans, reports and data to the State.

34, All reports and other decumsnts submitted by Settling
Defendant Lo EPA (other than monthly progress reports referred to
above) which purport to document Settling Defendant's compliance
with this Consent Decree shall be signed by an authorized
representative of Jettling Defendant.

¥I. EPA APPROVAL QOF PLANS AND OTHER SUBMISSTIONS

35. After review of any plan, report or other item which is
required to be submitted for approval pursuant to this Consent
Lecree, BPN, shall: (a) approve the submizsion in whole or in
part; (b) approve the submission upon specified conditions; (<)
modify the submission to cure the deficiencies; (d)'disapﬁrmve
the submission in whble or in part, directing that Settling
Defendant meodify the submission; or (e) any combiration of the
above. However, EPA shall not modify a submission withoul firs
providing Settliné Defendant at least one netice of deficiency

and an opportunity to cure within seven days, except where to do
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s0 would cause serious disruption to the Work or where previcus
submissions have been disapproved dus to material defects and the
deficiencies in the submission under consideration indicate a bad
failh lack of effort to submit an acceptable deliverable.

6. In the event of approval, approval upoen conditions, or
modification by EPA, pursuant to Paragraph 33(a), (b), or (c),
Settling Defendant shall procsed to take any action reguired by
the plan, repcrt, or other item, as approved or medified by EPA
subject only to its right to¢ invoke tThe Dispute Resclution
procedures set forth in Secticon XIX (Disputs Hesclution} with
respect to the modificaticns or conditions made by EPA.  If EPA
modifies the submission to cure the deficiencies pursuant to
Paragraph 35(¢) and the submission has a material defect, EPA
retains its right to seek stipulated penalties, as provided in
Section XX (Stipulated Penalties).

37. a. Upon receipt of a notice of disapproval pursuant to
Paragraph 35(d), 3ettling Defendant shall, within seven days or
such longer Lime as specified by EPFA iIn such notice, correct the
deficicencies and resubmit the plan, report, or other item for
approval. Any Stipulated renalties applicakle to the submission,
as provided in Section XX, shall accrue during the seven-day
period or otherwise specified period but shall not be payable
unless the resubmission is disapproved or modified due to a
material defeclh as pfovided in Paragraphs 38 and 33.

b. Notwithslanding Lhe recoipt of a notice of
disapproval pursuant to Paragraph 35(d), Settling Defendant shall
proceed, abl the direction of EFA, to take any action required by

any nen-deficient portion of the submission. Implementation of
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any non-deficient portion of a submission shall not relieve
Settling Defendant of any liability for stipulated penalties
under Section XX {Stipulated Penalties).

38. If a resubmitted plan, report or other item, or portion
therecf, is disapproved by EPA, EPA may again require Settling
Defendant to cerrect the deficiencies, 1in accerdance with the
preceding Paragraphs. EPA alse retains the right to modify or
devélop the.plan, report or other item. Settling Nefendant shall
implement any such plan, report, or item as modified of developed
by EPA, subject only to its right to invoke the procedures set
forth in Section X1X (Dispute Resolution).

39. If upon resubmission, a plan, report, or ltem is
disapproved or medified by EPA due to a material defect, Settling
Cefendant shall be deemed to have failed to submit such plan,
report, or item timely and adeguately unless the Settling
Defendant invokes tﬁe dispute resoluticn procedures set forth in
Section XTX (Dispute Resclution) and EPA's action is overturned
pursuant to that Ssction. The provisions oflSection XIX (Dispute
Resoluticn) and Section XX (3tipulated Penalties) shall govern
the implementation <f Lhe Work and accrual and payment of any
stipulated penalties during Dispute Resolution. If EPA's
disapproval or modification is upheld, stipulated penalties shall
aceorue for such violation frem the date on which the initial
submizsion was origiﬁaily required, as provided in'Section KA.

4. All plans, reports, and other Ltems requjred.to be
submitted to EPA under this Consent Decree shall, updn approval
or modification b§ EPA, be enforceable under this Consent Decree.

In the event EPA approves or medifics a porticen of a plan,
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report, or other iltem reguired to be submitted to EPA under this
Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decrea,

XII. PROJECT COORDINATORS

41, Within 20 days of the lodging of this Consent Decree,
Settling Defendant and EFA will notity each cther, in writing, ot
the name, address and telephcne number of their respeoctive
designated Project Coordinators and Alternate Project
Coordinators. If a Project Coordinator or Alternate Project
Coordinator initially designated is changed, the identity of the
successor will be given to the other Parly at least five werking
days hefore the changes occur, unless impracticable, but in no
avent later than the actual day the change is made. Settling
Defendant's Project Coordinator shall be subject to disapproval
by EPA and shall have the technical expertise sufficient to
adequately overses all aspects of the Work. Settling Defendant's
Project Coordinator shall not be an attorney. He or she may
assign other representatives, including other contractors, to
serve as a Site representative for oversight of performance of
daily operations during remedial activities.

42. Flaintiff may designate other representatives,
including, but not limited teo, EPFA and State employees, and
federal or Stato contractors and consultants, to observe and
monitor the progress.of any activity andertaken pursuant to this
Consent Decree.  EPA's Project Coordinator and Alternate Project
Coordinator shall have the authority lawfully vested in a
Remedial Project ﬁanagﬂr (RPM) and an On-5¢ene Coordinator (0OS5C)

by Lhe Nallional Contingency Plan, 4C C.F.R. Part 300. In
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addition, EPA's Project Coordinator or Alternate Project
Coordinator shall have authority, consistent with the National
Contingency Plan, to halt any Work required by this Consent
Decree and Lo take any necessary response action when s/he
determines that conditions at the Site constitule an emergency
situation or may present an immediabe threat to ruklic health or
welfare or the environment due to relcase or Chreatened release
ol Waste Material,.

43. EPA's Preiject Coordinalor and the Settling Defendant's
Projecl Coordinator will meet in person or by teleconference, at
a minimum, on a monthly basis.

WIII. ASSURANCE OF ABILITY TO COMBLETE WORK

44, Within 30 days of ent;y of this Consent Decree,
Settling Defendant shall establish and maintain financial
security in the amount of $4,409,723.50 in one or more of the
following forms:

(a) A surety bond guaranteeing performance of the Work:

(b) One or more irrevocable letters of credit zgualing
the total estimated cost of the Work:

(¢)y A trust fund;

(d) A guarantee to perform the Work by one or more
parent corporations or subsidiaries, or by one or more unrelated
corporations that have a substantial business relationship with
Settling Defendant: and

(e} N demonstration that 3ettling Defendant satisfies
Lhe requiremenls of 40 C.F.R. Fart 264.143(f).

45, It Settfing Defendant seeks Lo demonstrate the abilicy

to complets the Work through a guarantee by a third party
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pursuant to Paragraph 44(d) of this Consent Decree, Settling
Defendant shall demonstrate that the guarantor satisfies Lhe
requirements of 40 C.F.R. Part 264.142(f). If 3ettling Defendant
seeks to demonstrate the ability to complete the Work by means of
the financial test or the corporate guarantee pursuant to
Paragraph 44(d)y or (e), it shall resubmit sworn statements
conveying the information reguired by 40 COF.R. Part 264.143([)
annually, on the anniversary of the effective date of Lhis
Consent Decree. Tf KPA determines at any time that the financial
assurances provided pursuant to this Section are inadequate,
Settling Defendant shall, within 30 days of recelipt of notice of
EPA's defermination, obtain and present to FPA for approval one
of the other forms of financial assurance listed in Faragraph 44
of this Consent Decree. Settling Defendant's inability to
demonstrate [inancial ability to complete Che Werk shall net
excuse performance of any activities required under this Consenl
Decresa.

46, If Settling Defendant can show that the estimated cost
to complete the remaining Work has diminished below the amount
set farth in Paragraph 44 above after ontry of this Consent
Decree, Settling Defendant may, on any anniversary date cf entry
of this Congent Decree, or at any cther time agreed to by the
Parties, reduce the amount of the financial security provided
under this Scection té the estimated cost of the remaining work to
be performed. Seltling Defendant shall submit a proposal for
such reduction te LPA, In accordance with the regquirements of
this Sectiocn, andtmay reduce the amount of the security upon

approval by EPA. In the event of a dispute, Settling Detfendant
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may reduce the amount of the security in accordance with the
final administrative or judicial declision rescolving the dispute.

47. Settling Defendant may change the form of financial
asaurance providad under this Section at any time, upon netice to
and approval by EPFA, provided that the new form of assurance
meets the requirements of this Section. In the event of a
dispute, Settling Defendant may change the form of the {inancial
agssurance only in accerdance with the final administrative or
judicial decisicon resclving the dizpute.

XIV. CERTIFICATION OF COMELETION

48. Completion of the Remedial Action.

a. Within 90 days after Settling Defendant concludes
that the Remadial Action has been fully performed and the
Performance Standards have been attained for the Simplot OU Arca,
Settling Defendant shall schedule and conduct a pre-certification
inspectioﬁ to be attended by Settling Defendant, and EPA and tThe
State at its option. If, after the pre-certificaticon inspecticn,
Settling Defendant still believes the Remedial Actioﬁ has been
fully performed and the Performance Standards have been attained,
it shall submit a written report requesting certification. to EPA
tor approval, with a copy to the 3tate, pursuant to Section XI
(EPA Approval of Plans and Cther Submissions) within 30 days of
the inspection. 1In the report, a registered professional
engineer and SeLLling Defendant's Project Coordinator shall state
that the Remedial Action has boen completed in full satisfaction
of the requirements of this Consent Decree. The written report
shall include as—puilt drawings signed and stamped by a

professicnal engineer. Tho reporl shall conltaln the following
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statement, signed by a responsible corporate official of Settling
Defendant or Settling Defendant's Project Coordinator:

“To the best of my knowledge, after thoerough

investigation, | gertify that the information contained
in or accompanying this submission is true, accurate
and complete, | am aware that tThere are significant

penalties tor submitting false informaticon, including

the possibility cof fine and imprisconment for knowing

viclations.”
Tf, after completion of the pre-certification inspection and
receipt and review of the written report, EPA determines that the
Remedial Action or any portien theresof has not been completed in
accordance with this Consent NDecree or Lhat the Performance
Standards have not been achieved at the Simplot OU, EPA will
notifly Settling Defendant in writing of the activities that must
be undertaken by Settling Defendant pursuant to this Consent
Necree to complete the Remedial Action and achieve the
Performance Standards for the Simpleot OU Area. Provided,
however, that EPA may only require Settling Defendant to perform
guch activities pursuant to this Paragraph Lo the extent that
such activities are consistent with the “scope of the remedy
selected in tLhe RCD,” as that term is defined in Paragraph 14.b.
EPA will set forth in the notice a schedule [or performance of
such activities consistent with the Consent Decree and the S0W or
requife Settling Defendant to submit a schedule to EPA for
approval pursuant to Sectien XI (EPA Approval of Plans and Other
Submissions) . Settling Defendant shall perform all activities
described in the notico in accordangs with the specifications and
schedules established pursuant to this Paragraph, subject Lo its
right to invoke the dispute resclution procedures set forth in

Section XIX (Dispute Resolution).
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b. If EPA concludes, based on Lhe initial or any
subssquent report requesting Certification of Completion and
after a reascnable oppertunity for review and comment by the
State, that the Remedial Action has been performed in accordance
with this Consent Decree and Lhat the Performance Standards have
been achieved, EPA will so certify in writing to Settling
Defendant.. This certification shall constitute the Certification
of Completion of the Remedial Action for purposes of this Consent
Decree, including, but not limited to, Secticon XXI (Covenants Nob
to Sue‘by Plaintiff). Certificaticn of Completion of the
Remedial Action shall not affect Settling Defendant's chligations
under this Consent Decree.

19. Completion of the Work,

a. Within 90 days after Settling Defendant concludes
that all phases of the Work (including O & M), have besen fully
performed, Settling Defendant shall schedule and condﬁct a pre-
certification inspection Lo be attended by Settling Defendant,
FPA and the State at ils option. 1If, after the pre-certification
inspection, %ettling Detendant still believes that the Work has
been fully performed, Settling Defendant shall submit a written
report by a registered professional engineer stating that the
Woerk has been completed in full satisfaction of the requirements
of this Consent Decree. The report shall contain the following
statement, signed byla responsible corporate official of Settling
Defendant or the Ssttling Defendant's Project Coordinator:

“"To Lhe khest of my knowledge, after thorough

invesligaticn, I certify that the information contained
in or accompanying this submission 1s trus, accurate
and conmplete. [ 2m aware that there are significant

penalties for submitting false information, lncluding
the possibility of fine and lmprisonment for knowing
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violations.”
1f, after review of the written report, EPA deftermines that any
portion of the Work has not been completed in accordance with
this Consent Decroe, EPA will notify Settling Defendant in
writing of the activities that must be undertaken by Settling
Defendant pursuant to this Consent becree to complete the Work.
Provided, however, that EPA may cnly require Settling DPefendant
to perform such activities pursuant Lo this Paragraph to the
extent that such activities are ceonsistent with the “scope of the
remedy scelected in the ROD,” as that term is defined in Paragraph
14.b. EPA will =set forth in the notice a schedule for
performance of such activities consistent with the Consent Decree
and the SOW or require the Settling Defendant to submit a
schedule to EPRPA for approﬁal pursuant Lo Section XI {({EPFA Approval
of Plans and Cther Submissions). Settling Defendant shall
perform all activities descrikbed in the notice in accordance with
the specifications and schedules established therein, subject o
its right to invoke the dispule resolution procedures set forth
in Sesction XIX (Dispute Resolubtion).

b. If EPA concludes, based on any request for
Certification of Completicn by Settling Defendant that the Work
has hkeen performed in accordance with this Consent Decree, EPBA
will so notify the Settling Defendant in writing.

lXV. EMERGENCY RESPONSE
5C. In the cvent of any action or occurrence in connection
with the performance of the Work which causes or threatens a
release of Waste Material from the Site that constitutes an

emergency situation or may preszent an immediate threat to public
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health or welfare or the environment, Settling Defendant shall,
sub ject to Paragraph 51, immediately take all appropriate action
to prevent, abatce, or minimize such releasze or Lhreatl of‘release,
and shall immediately notify the EPA's Project Cocrdinator, or,
1f the Project Coordinator is unavailakle, EPA's Alternsate
Projact Coordinator. If neither of these persons is available,
the Settling Defendant shall notify the EPA Emergency Response
Unit, Region 10, Settling Defendant shall take such acticns in
consultation with EPA's Project Coordinator or other available
authorized EFA officer and in accordance with all applicable
provisions of bLhe Health and Safety Plans, the Contingency Plans,
and any other applicable plans or documents developed pursuant to
the S0W. ;f Settling Defendant fails to take appropriate
response acticn as required by this Secticn, and EPA takes such
action instead, Settling Defendant shall reimburse EPA for all
costs of the responsce action net inconsistent with the NCP
pursuant to Section xVI {(Reimbursement of Rezponse Costs).

51. Nothing in the preceding Paragraph or in this Consent
Decree shall be deemed te limit any authoerity of the United
States (a) to take all appropriate action to protect human health
and the environment or to prevent, abate, respeond to, or minimize
an actual or threatened release of Waste Material on, at, or from
the Site, or (b) to direct or order such action, or seek an order
[rom the Court, to pfotect human health and the environment or to
pravent, abate, respond to, or minimire an actual or threatened
release of Waste Material on, at, or from the Site, subject to

Section XXI (Covenants Not to 3ue by Plaintiff).
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“vl. REIMBURSEMENT OF RESPONSE COSTS
§2. Within 30 days after the effective date of this Consent

Decree, Settling Defendant shall pay the sum of $80,436.%0 to the
EPA Hazardous Substance Superfund in reimbursement of Past
Response Costs, by FedWire Electronic Funds Transfer (“EFT” or
wire transfer) to the U.S5. Department of Justice account in
accordance with current electronic funds transfer procedures,
referencing the UL5.A.0. file number provided by the United
States, the EPA Region and Site/S5piil ID #10DZ2 and DOJ case
number 90-7-1-889/Z2. Payment éhall be made in accordance with
instructions provided to Settling Defendant by the Financial
Litigation Unit of the United States Attorney's Office for the
District of [daheo foulleowing lodging of the Consent Decree. Any
payments received by the Department of Jusbice after 4:00 P.M.
(Eastern Time) will be credited on the next business day.
Settling Defendant shall send netice that such payment has been
made to the United States as specified in Section XXVI (Notices
and Submissions) and to:

Joseph Penwell

Finance Section

U.5. EPA Region ¥, COMP-143

1200 s5ixth Avenue

Seattle, Washington 98101

53. Settling Defendant shall reimburse the EPA Hazardous

Substance Superfund for all Future Response Costs for the Jimplot
OU and onec-half of all Interim Respense Costs for the Site
incurred by the United Stales, subject to Faragraph 5%4. The
United States will send Settling Defendant a bill requiring
payment that includes a Jcores ¢ost summary, which includes
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direct and indirect costs incurred by EPA and its contractors.
Settling Delendant =zhall make all pavments within 30 days after
Settling Defendant's receipt of each bill requiring payment,
except as otherwise provided in Paragraph 54. 3ettling Defendant
shall make all payments reguired by this Paragraph in the form of
a certified or <ashier's check or checks made payable to “"EPA
Hazardous Substance Superfund” and referencing the EPA Region and
$ite/Spill ID K10L2, the DOJ case number 90-7-1-889%/2, and the
name and address of the party making payment., Settling Defendant
shall send the check({s) Lo:

Mellon Rank

U.3, RPA Region 10

ATTIN: Superfund Accounting

F.O. Box 360903M

Pittsburgh, Pennsylvania 15251
and shall send copies of the check{s) tc the Unifed States as
specified in Section XXVI (Nctices and Submissions) and to Joseph
Penwell at the address specified in the preceding Paragraph.

H4. Settling Defendant may contest payment of any Future
Response Costs under Paragraph 53 1if it delermines that the
United States has made an accounting error or if it alleges that
a cost item Lhat is included represents costs for response
actions that are inconsistent with the NCP. Such cbjection
shall be made in writing within 30 days of receipt of the bill
and must pe sent to the United States ﬁursuant to Section XXVI
(Notices and Submissicons). Any such objection shall specifically
identify the contested Future Hesponse Costs and the hasis for
objection. In thé event of an chjection, Settling Defendant
shall within the 30 day period pay all uncontested Future

Response Costs to fhe United States in the manner described in
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Paragraph 53.- Simultansously, Settling Defendant shall establish
an interest-bearing escrow account in a federally-insured bank
duly chartered in the State of Idaho and remit to that escrow
account funds equivalent to the amount of the contested Future
Response Costs. BSettling Pefendant shall send to the United
States, as provided in Section X¥VI (Notices and Submissions), =a
copy of the transmittal letter and check paying the uncontested
Future Response Costs, and a copy of the correspondence that
establishes and funds the escrow account, including, but not
limited to, information containing the identity of the bank and
bank account under which the escrow account i1s established as
well as a bank statement showing the initial balance of the
esCcrow account. Simultaneously with establiszhment of the escrow
account, Settling Defendant =hall initizte the Dispute Rescluticn
procedures in Section XIX (Dispute Eezolution). 1f the United
States prevails in the dispute, within five days of the
reselution of Lhe dispute, Settling Defendaﬁt shall pay the sums
due (with accrued interest) to the United States Ln the manner
described in Paragraph 53. If Settling Defendant prevails
cencerning any aspesct of the contested costs, Settling Defendant
shall pay that portion of the costs (plus asscciated accrued
interest) for which it did.not prevail to the United States in
the manner described in Paragraph 53; Settling befendant shall be
disbursed any balance of the escrow account. The dispute
resalution proCedures set forth in this Paragraph in conjunction
with the procedurés set forth in Section XIX (Dispute Resclution)
shall be the exclusive mechanisms for resolving disputes

regarding Settling Defendant's obligation teo reimburse Lhe United
J.R. SIMPLOT QU EMF RD/RA CONSENT DECREE - 45




10

11

1z

13

14

15

16

17

18

13

20

21

242

23

24

26

27

28

States for its Future Response Costs.

25. ‘If the payments reguirced by Paragraph 52 are not made
within 30 days after the effective date of this Consent Decree or
the payments required by Paragraph 53 are neot made within 30 days
after Settling Defendant's receipt ol the bill, Settling
Defendant shall pay Interest on the unpaid balance. The Interest
to be paid on Past Response Costs under this Paragraph shall
begin to accrue 30 days after the effective date of this Cansent
Decree. The Interest on Fubure Response Costs shall begin to
accrue on the date of the bill. The Intersst shall accrue
through the date of Settling Defendant's payment. Payments of
Interest made under this Paragraph shall be in addition to such
obther remedics or Sanctioﬁs available to Plaintiff by virtue cof
Settling Defendant's failure tc make timely payments under this

Section. Settling Defendant shall make all payments required by

“this Paragraph in the manner described in Faragraph 523.

XKVII. INDEMNIFICATICON AND INSURANCE

56. a. The United States does not assume any liability by
entering into this agreement or by virtue of any designation of
Settling Defendant as EPA's autheorized representatives under
Section 104 (e) of CERCLA. Séttling Defendant shall indemnify,
save and hold harmless the United Stapes and its officials,
agenks, employees, contractors, subcontractors, ot
representatives for or [rom any and all <laims or causes of
action ari=zing from, or on account of, negligent or other
wrongful acts or dmissions of Settling Defendant, its officers,
directors, employees, agents, contractors, subcontractors, and

any perscns acting oh its behalf or under its control, in
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including, but not limzited Lo, any claims arising from any
designation of Scttling Defendant as EPA's authorized
representative under Secticn 104(e) of CERCLA. Further, Settling
Defendant agrees to pay the United States all costs 1t incurs
including, but net limited to, attorneys fees and cther expenses
of litigation and settlement arising from, or on account of,
claims made agalinst the United States based on negligent or cother
wrongful acts or omissions of Settling Defendant, its officers,
directors, employees, agents, contractors, subcontractors, and
any persons acting on its behalf or under its control, in
carrying ocut activities pursuant to this Consent Decree., The
United States shall nct be held out as a party to any contract
entered inte by or on behalf of Settling Defendant in carrying
out activities pursuant to this Consent Decree, Neither Settling
Defendant nor any such centractor shall be considered an agent of
the United States.

| L. The United States shall give Settling Defendant
notice of any claim for which the United States plans to seek
indemnification pursuant to Paragraph 56.&, and =shall consult
with 3ettling Defendant prior to settling such claim.

7. Settling Defendant waives all claims against the United
States for damages or reimbursement or for set-off of any
payments made or to boe made Lo the United 3tates arising from or
on account of any contract, agreément, or arrangement between
settling Defendant and any person for performance of Work on or
relating to the 3ite, including, but neot limited to, claims on

account of construction delays. Tn addition, Settling Defendant
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shall indemnify and held harmless the United States with respsct
to any and all claims for damages or relmbursement arising from
or on account of any contract, agreement, or arrangement between
Settling Defendant and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on
acoount of construction delays.

58. No later than 15 days before commencing any on-site
Work, Settling Defendant zhall secure, and shall maintain until
the first anniversary of EPA's Certification of Completion of the
Remedial Action pursuant to Paragraph 48.b of Section XIV
(Certificaticn of Completion) comprehensive general liability
insurance with limits of one million dollars, combined single
limit, and automobile liabkility insuranée with limits of one
million dcllars, combined single limit, naming the United States
as an additional insured. In addition, for the duration of this
Consent Decree, Settling Defendant shall satisfy, or shall ensure
that its contractors or subcontractors satisfy, all applicable
laws and regulations regarding the provision of worker's
compensation insurance for all persons performing the Work on
behall of Settling Defendant in furtherance of this Consent
Decree. Prior to commencement of the Work under this donsent
Decree, Settling Defendant shall provide certificates of such
insurance and a copy of each insurance policy to EPA. Settling
Defendant shall resubmit such certificates and coples of pelicies
each year on the anniversary of the effective date of this
Consent lecree. If Settling Defendant demonstrates by evidence
satisfactory To EPA that any contractor or subcontractor

maintains insurancce cguivalent Lo that described above, or
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insurance covering the same risks but in & lesser amount, then,
with respect to that contractor or subcontractor, Settling
Defendant need provide only that porticn of the insurance
described above which i3 not maintained by the contractor or
subcontractor.

XVIIT. E[ORCE MAJEURE

59, “Force majeure,” for purposes of this Consent Decree,
iz defined as any event arising from causes beycond the control of
Settling Defendant, of any entity controlled by Settling
Defendant, or of 3etlling Defendant's contractors, that delays or
prevents the performance of any cbligation under this Consent
Decree despite Settling Defendant's best efforts to fulfill the
obligation. The requirement that Settling Defendant exercise
“best efforts to fulfill the cbligation” includes uéing best
efforts to anticipate any potential force majeure event and best
efforts to address the effects of any potential force majeure
event {1) as it 1s occurring and (2) follewing the potential
force majeure event, such that the delay is minimized to the
grealest extent possible. “Force Majeure” does neot include
financial inability to complete the Work or a faillure to attain
the Performance Standards.

60. 1If any event occurs or has occurred that may delay the
performance of any obliqation under this Consent Decres, whether

or not caused by & force majesure event, Settling Defendant shall

' orally notify EBA's Project Ccordinator or, in his or her

absence, EPA's alfernate Projoct Coordinator or, in the event

| both of EPA's designated representatives are unavallable, the

Environmental Cleanup Office Directeor, EPA Region 10, within 48
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hours after Settling Defendant first knew the event might cause a
delay. Within seven days thereafter, Seltling Defendant shall
provide an explanation and description of the reasons for the
delay in writing to EPA; the anticipated duration of the delay:
all acticns Laken or to he taken teo prevent or minimize the
delay; a schedule for implementation of any measures to be Ctaken
to prevent or mitigate the delay or the effecl of the delay:
Settling Defendant's rationale for attributing such delay tc a
force majeure event if it intends to assert such a claim; and a
statement as to whether, in the opinion of Settling Defendant,
such event may cause or ceontribute to an endangerment te public
health, welfare or the envirconment. Settling Defendant shall
inzlude with any notice all available documentation supporting
its c¢laim that the delay was attributable to a force majesure.
Failurc to comply with the above requirements shall preclude
Settling Defendant from asserting any claim of force majéure for
that event for the period of time of such failure te comply, and
for any additicnal delay caused by such failure. Settling
Defendant shall be deemed to know of any circumstance of which
Settling Defendant, any entity controlled by Settling Defendant,
or 3ettling Defendant's contractors knew or should have known.
6l1. IFf EPA agrees that the delay or anticipated delay 1is
attributable to a force najeure event, the tims for performance
of the cobligations under this Consent Doecree that are affected by
the feorce majsure event will be extended by EFA [or such time as
i3 necessary to cbmplete those obligations. An extensicon of the
time for performance of Lhe obligations atffected by tThe force

majeure event shall not, of itself, extend the time for
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performance of any other cokligatien. IL EPA does not agree that
the delay or anticipated delay has been or will be caused by a
force majeure event, EPA will notify Settling Defendant in
writing of its decision. If EPA égrees that the delay is
attributable to a force majeure event, EPFA will notify Settling
Defendant in writing of the length of the extension, if any, for
performance of the obligations affected by the force majeure
event.

62. If Settling Defendant elects to invoke the dispule
resolution procedures sct forth in Secticn XIX (Dispute
Feszolution), it shall de so no later than 15 days atfter receipt
of EPA's notice. In any such proceeding, Settling Defendant
shall have the burden of demonstrating by a preponderance of the
evidence that the delay or anticipated delay has been or will be
caused by a force majeure event, that the duration of the delay
cr the extension sought was or will be warranted under the
circumstances, that best efforts were exercised Lo aveid- and
mitigate the effects of the delay, énd that Sertling Defendant
complied with the regquirements of Paragraphs 59 and €0 above., If
Scettling Defendant carries this burden, the delay at issue shall
be deemed not to be a violation by Settling Defendant cf the
affected cbligation of this Consent Decrese identified to EPFA and
the Court.

XIX, DIGPUTE RESOLUTTON

63. Unless otherwise expressly provided for in this Consent
Decree, the dispufe resolution procedures of this Section shall
be the exclusive mechanism to resolve disputes arising under or

with rvespect to this Consent Decree. Howevoer, the nrocedures setl
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forth in this Secticn shall neot apply to actions by the United
States to enforce obligations of Settling Defendant that have not
been disputed in accordance with this Section.

64. Any dispute which arises under or with respect to this
Consent Decree shall in the first instance be the subject of
inlormal negetiations between the parties to the dispute. The
period for informal negotiaztions shall not exceed 20 days from
the time the dispute arises, unless 1t is modified by written
agreement of the parties Lo the dispute. The dispute shall be
considered to have ariszen when one party sends the other parties
a written Notice of Dispute.

65. a. In the event that Lhe parties canncl resolve a
dispute by informal negotiations under the preceding Paragraph,
then the position advanced by RPA shall be considered binding
unless, within fourteen {(14) days after the conclusion of the
informal negotiation period, Settling Defendant invokes the
formal dispute resolubion procedures of this Section by serving a
written Statement <f Position on Lhe United States on the matter
in disputa, including, but not limiled to, any factual data,
analysis or opinion supporting that pesition and any supporting
documentation relied upon by Settling Defendant. The Statement
of Position shall specify Settling Defendant's position as to
whether formal dispute resolution should proceed under Paragraph
At or Paragraph 67.

b. wWithin [curteen days after reccipt of Settling
Defendant's 3tatement of Position, EPA will serve 1ts Statement
of Posilion on Settling Defendant, including, but not limited to,

any factual data, analysis, or opinion supporting that position
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and all supporting decumentation relied upon by EPA.  EPA's
Statement of Positien shall include a statemsnt as té whether
formal dispute rescolution should procesd under Paragraph 66 or
7. Within seven days after receipt of KPA's Statement of
Positicn, Settling Defendant may submit a Reply.

c, If there is disagreement between EPA and Settling
Defendant as to whether dispute resolution should proceed uhder
Paragraph ©& or &7, the parties to the dispute shall follew the
procedures set forth in the paragraph determined by EPA to be
applicable. However, if Settling Defendant ultimately appeals to
the Court te resolve the dispute, the Court shall determine which
paragraph is applicable iIn accerdance with the standards of
applicability set forth in Paragraphs 66 and &7,

66. Formal dispute rescluticn for disputes pertaining to
the selection or adequacy of any response action and all other
disputes that afe accorded review on the administrative record
under applicable principles ﬂf administrative law shall he
conducted purszuant to the procedures set forth in this Paragraph.
For purposes of this Paragraph, the adequacy of any response
action includes, without limitation: (1) the adequacy or
appropriateness of plans, procsdures to implement plans, ar any
other items requiring approval by EPA under ‘this Consent Decree;
and (2) the adeguacy of the performance of response acticons taken
pursuant to this Censent Decree. Nothing in this Consent Decree
shall be construed to allow any dispute by Settling Defendant
regarding the validity of the RCD's provisions.

a. An administrative record of the dispule shall be

maintained by EPA and shall contain all stalements of positieon,
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including supporting documentation, submitted pursuant to this
Section. Where appropriate; EPA may allow submission of
supplemental statements of positicn by the parties to the
dispute.

. The Director of the Environmental Cleanup Office
{ECL Director), EPA Region 10, will issue a final administrative
decision resolving the dispute based con the administrative record
described in Paragraph $6.a. This decision shall be binding upon
Settling Nefendant, subject only to the right to scek judicial
review pursuant to Paragraph €66.c. and d.

¢. Any administrative decision made by EPA pursuant to
Paragraph €6.o. shall be reviewable by this Court, provided that
a motion for judicial review of the decision is filed by Settling
Defendant with the Court and served on all Parties within Cen
{10) days of receipt of EPA's decision. The moticon shall include
a description of the matter in dispute, the efforts made by the
parties to resolve it, the relief reguested, and the schedule, 1f
any, within which the dispute must be resolved to ensure orderly
implementation of this Consent Decree. The Uniled States may
file a response to Settling Lefendant's metion.

d. In proceedings on any dispute gecvernad by this

Paragraph, Settling Defendant shall have the burden of

demonztrating that the decision of the KU Director is arbitrary
and capricious or otherwise not in accordance with law. Judicial
review of EPA'= decision shall be on the administrative recocrd
compiled pursuant®to Paragraph 66.a.

67. Formal dispute resolution for disputes that neither

pertain to the sele¢tion or adeguacy of any response action nor
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are otherwise accorded review on the administrative record under
applicable principles of administrative law, shall be governed by
this Paragraph.
a. Following receipt of Settling Defendant's
Statement of Position submitted pursuant to Paragraph ©5, the ECL
Director will issue a final decision resclving the dispute. The
ECT, Director's decision shall be binding on Settling Defendant
unless, within ten days of receipt of the decisicn, Settling
Defendant files with Lhe Court and serves on the parties a motion
[or judicial review of the decisicn setting forth the matter in
dispute, the efforts made by the parties to resolve 1, the
reliet requested, and the schedule, if any, within which the
dispute must be resclved to ensure orderly implementaticen of the
Consent Decree. The Unitcd States may file a response to Settling
Defendant's motion.
b. Notwithstanding Paragraph L of Section

I (Background) of this Consent Decree, judicial review ol any
dispute governcd by this Paragraph shall be governed by
applicable principles of law. Settlihg Defendant may walve any
formal degision by the ECL Director of disputes governed by this
FParagraph by setting forth its reasons for doing so in its
Statement of Position to EPA, and petitioning for judicial
disputs resolution nol less than 30 days after having submitted
its Statement of Position. EPA may issue a Statement of Position
during this 30-day pericd.

68. The invdcation of formal dispute resclulion procedures
under this Section shall not cxtend, postpone or affect In any

way any obligation of Settling Defendant under this Consent
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Decree, not directly in dispute, unless EPA or rthe Court agrees
ctherwise. Stipulated penalties with respect to the disputed
matter shall continue to accrue but payment shall be stayed
pending resoluticn of the dispute as provided in Paragraph 76.
Noetwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable
provision of this Consent Decree. If Settling Defendant dees not
prevall on the disputed issue, stipulated penalties shall be
assessed and pald as provided in Section XX (Stipulated
Penaltiesa) . |

X¥X. STIPULATED PENALTIES

£9. Settling Defendant shall be liable for stipulated
penalties In the amounts set forth in Paragraphs 70 and 71 to the
United 5tates for failure to comply with the requirements of this
Consent Decree specified belcw, unless excused under Section
XVIII (Force Majeure). “Compliance” by 3Settling Defendant shall
include completion of the activities under this Consent Decree or
any report cr work plan or other plan approved under this Consent
Decree identified below in accordance with all applicablel
requirements of law, this Consent Decree, The SOW, and any plans
or other documents approved by EPA pursuant to this Consent
Decree and within the specified time schedules established by and
approved under this Consent Decree.

10, a. The [ollowing stipulated penaltiss shall accrue per
viclation per day for any noncompliance identified in

Subparagraph b:

Fenalty Per YViolation Period of Noncompliange
500 lst through 7th day
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$1,000 Eth through 14th day
53,000 15th through 30th day
57,500 . 3lst threough 90th day.

b. Failure to timely or adeguately completc any

Remedial Action task{s) or work in accordance with the 350W or
deliverables and schedules in such deliverables which have been
approved by EPA pursuant to Lhis Consent Decree; and such failure
does not constitute Force Majeure as defined in this Consent
Decree, and prior written consent or approval therefore was not
chtained by Settling Defendant from EFA.

71. The following stipulated penalties shall accrue per
violation per day for féilure to submit timely or adeguate
reports or other wrilten documents, including periodic reports,

required pursuant to this Consent Decree:

Penalbty Per Viclation Period of Noncompliance
5300 lst through 7th day
87hH0 8th throcugh 14th day
1,500 15th through 30th day
53,000 3lst through %0th day.

72. All penalties shall begin to accrue on the day after
the complete performance is due or the day a violation occurs,
and shall conbtinue to accrue threough the final day of the
correction of the noncompliance or completion of the activity.
Howaver, stipulated penalties shall not accrue: (1} with respcct
to a deficient submission under Secticn XI (EPA Approval of Plans
and OCther Submissicns), during the period, if any, beginning on
the 3lst day after EPA's receipt of such submissicon until the
date that EPA notifies Settling Defendant of any deficiency; (2}
with respect to & declsion by the ECL Director undsr Paragraph

66.b. or €7.az. of Zection XI¥X (Dispuzte Resoluticon), during the
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neriod, if any, beginning on the 21st day after the date Settling
Defendant's reply to EPA's Statement of Position is received
until the date the ECL Director issues a final decision regarding
such dispute; or (3) with respect to judicial review by this
Court of any dispute under Section XIX (Dispute Resoluticn),
during the period, if any, beginning on the 31st day after the
Court's receipt of the final submissicon regarding the dispute
until the date that the Court issues a final decision regarding
such dispute. HNothing herein shall prevent the szimultaneous
accrual of separate penalties for separate violaltions of this
Consent Decrea.

73. Following EPA's determination that Settling Defendant
has failed to comply with a reguirement of this Consent Decree,
EEA may give Settling Defendant written notification and describe
the noncompliance. EPA may send Settling Defendant a written
demand for the payment of the penalties., However, penalties
shall accrue as provided in the preceding Paragraph regardless of
whether EPA has notificd Settling Defendant of a violation.

74. All penalties accruing under this Secticon shall bhe due
and payable to the United States within 30 days of Settling
Defendant's receipt from EPA <f a demand for payment of the
penalties, unless Settling Defendant invokes the Dispute
Resclution procedures uncder Section XIX (Dispute Resolution).

All payments to the United States under this Secticen shall be
paid by certified or cashier's check(s) made pavable to “EPA

Hazardous Substandes Superfund,” shall bhe mailed to:
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Mellon Bank

U.3. EPA Region 10

ATTN: Superfund Accounting

P.O. Box 360903M

Pittshurgh, Pennsylvania 15251
and shall indicate that the payment i1s for stipulated penaltiés,
and shall reference the EPA Region and Site/Spill ID #10D2, the
DOJ Case Number 90-7-1-88%/Z, and the name and address of the
party making payment. Coples of check(s) paid pursuant to this
fection, and any accompanying transmittal letter(s), shall be
sent to the United States as provided in Section HXVI, and to
Joseph Penwell at the address specified in Paragraph 52.

75. The payment of penalties shall not alter in any way
Settling Uefendant's obligation to complete the performance of
the Work reguired under this Ccnsent Decree.

76. Penalties =zhall continue to accrue as provided in
Paragraph 72 during any dispute resclution period, but need not
be paid until the following:

a. Tf the dispute is rescolved by agreement or by a
deciszsion of EPA that is not appealed to this Court, accrued
penalties determined Lo be owing shall be paid Lo EPA within 15
days of the agreement or the receipt of EPA's decision or order;

b, TIf the dispute i3 appealed to this Court and the
United States prevails in whele or in part, Settling Defendant
shall pay all accrued penalties determined by the Court to be
owed Lo EPA within 60 days of receipt of the Court's decizion or
order, except as provided in Subparagraph c. below;

<. Tf the District Court's decision is appealed by any

Party, 3Zettling Cefendant shall pay all accrued penalbics

J.R. SIMPLOT OU EMF RD/RA CONSENT DECREE - 59




10

11

12

13

14

15

16

17

18

21

22

23

24

26
27

28

dotermined by the District Court to be cowing to the United States
into an interesl-bearing escrow account within &0 days of receipt
of the Court's decision or order. Penalties shall be paid into
this acccocunt as they continue fo accrue, at least every 60 days.
Within 15 days of receipt of the final appellatse ceourt decision,
the escrow agent shall pay the balance of the account to EPA or
to Settling Defendant to the extent it prevails.

7. a. If Settling Defendant fails to pay stipulated
penalties when due, the United Slates may instiltute proceedings
to collect the penalties, a5 well as interest. Settling
Defendant shall pay Interest on the unpaid balanca,‘which shall
bPegin to accrue on the date of demand made pursuant to Paragraph
74, |

. Nothing in this Consent Decree shall be construed
as prohibiting, altering, or in any way limiting the ability of
the United States to seek any other remediss or sanctions
available by virtue of Settling Defendant's vieclation of this
Decree or of the statutes and regulations upoen which it is bascd,
including, but neot limited to,.penalties pQrSuant Lo Section
122 (1) of CERCLA. Provided, howaver, the United States shall not
seek civil penalties pursuant fto Section 122(1) of CERCLA for any
viclation for which a stipulated penalty is provided herein,
except in fhe case of & willful violation ol the Consent Decree.

78. Netwithstanding any other provision of this Section,
the United States may, in its unreviewable discretion, walve any
portion of stipuldted penaltics Lhat have accrued pursuant to

thizs Consent Decree.
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79. In exercising its discretion, EPA may take into
account, among other things, the reason for the non-compliance,
whether Settling Defendant cured the viclatien in a timely
manner, whethef the non-compliance caused delays in completing
the activities under the Consent Decrees, and whether Settling
Defendant made a good faith effort to cemply with the Consent

Decree.

XXT., COVENANTS NOT TO SUE BY PLAINTIEE

80. In consideration of the acticns that will be performed
and the payments that will be made by Settling NDefendant under
this Censent Decree, and except as specifically provided in
Paragraphs 81, 82 and 84 of this Section, the United States
covenants not to sue or to take administrative action against
Settling Defendant pursuant to Sections 106 and 107 (a) of CERCLA
for recovery of Past and Interim Response Costs at the Site, for
implementation of response actions for the Simplot OU and FMC GU
Areas of the Zite, and for recovery of Future Response Costs for
the Simplot and FMC QU Areas cf the Site. The covenant not to
sue for Past Résponse Costs shall take effect upon the receipt by
EPE of the payments required by Paragraph 52 of Section XVI
(Reimbursement of Response Costs). The covenant not to sue for
gach Future Response Cost and Intdrim Response Cost Payment (s)
shall take effect upon the receipt by EPFA of each such payment
required by Pafaqraph 53. The covenant not to sue under Section
10¢ of CERCLA, 42 U.5.C. & 9606, for the work te be performed
for the Simplot OO and FMC OU Areas of the Site shall take effect

upon Certification of Completion of Remedial Action by EPA
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pursuant to Paragraph 48.b of Section XIV (Certification of
Completion). ‘'hese covenants not to sue are conditioned upon the
satisfactory performance by Settling Defendant of its obligations
under this Consent Decree. These covenants not fto sue extend
only to Settling Defendant and do not extend to any other peraon.

81. Unitad States' Pre-certification reservations.

Notwithstanding any olher provision of this Consent Decree, the
United States reserves, and Lhis Consent Decree is without
prejudice te, the right fte institute proceedings in this action
cr in a new action, or to issue an administrative order sesking
te compel Settling Defendant (1) to perform further response
actions relating to the Simpleot and FMC OU Areas or (Z2) to
reimburse the United States for additional costs of response 1f,
prior to Certification of Completion of the Remedial Action:

(1) conditicns at the Simplot or FMC OU Areas,

previcusly unknown to EPA, are discovered, or
(i1) information, previously unknown tc EPA, 1is
| received, in whole or in part,

and these previcusly unknown conditions or informaticon together
with any other relevant information indicates that the Remedial
Action is not protective of human health or the environment.

82, United States' Post-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
United Stales reserves, and this Consent Decree is without

prejudice to, the right to institute proceedings 1n this action
or in a new actliod, or to lzsue an administrative order seeking

to compel Scttling Defendant (1) to perform further response
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acticns relating te the Simplot and FMC OU Areas of the Site, or
{Z) to reimburse the United States for additicnal costs of
response if, subsequent to Certification of Completion of the
Eemedial Actioﬁ:
(i) conditions at the Simplot or FMC QU Areas,
previously unknown to EPA, are discovered, or
(i1} information, previously unknown to EPA, 1is
receivad, in whole or in part,
and these previocusly unknown ceonditions or this Information
together with other relévant information indicate that the
Remedial Action is not protective of human héalth or the
envircnment.

83. For purposes of Paragraph B1l, the information and the
conditions known to EPA shall include only that information and
those conditions known Lo EPA as of the date the ROD was zigned
and set forth in the Record of Decision for the Site and the
administrative record suppcrting the Record of Decision. For
purposes of Paragraph 82, the informaticn and the conditions
known to EPA =hall include only Lhat informalion and those
conditions known to EPA as of the date of Certificaticn of
Completion of the Remedial Action and set [orth in the Record of
Decision, the administrative record supporting the Record of
Decision, the post-ROD administrative record, or in any
information received hy EPA pursuant to the requirements of this
Consent Decree pricr to Certificaticn of Completion of the
Remedial Actidn. *

24. General reservations of rights. The covenants not to
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sue set forth above do not pertain to any matters other than
those expressly specified in Paragraph 80. The United States
reserves, and this Consent Decree 1s without prejudice to, all
rights against Settling Defendant with respect to all other
matters, including but not limited te, the folleowing:

(a) claims based con a failure by Settling Defendant
meet a requirement of this Consent Decree;

(b)) liability arising from the past, present, or
future disposal, release, or threat of release of Waste
Materialzs cutside of the Simplot and FMC QU Areas of the
Sitey

{c) liakility for future disposal of Waste Materials
at the Site, other than as provided in the ROD, the Work,
otherwise cordered by EPA;

{d) liability for damages for injury to, destruction
of, or less of natural resources, and for the ccsts of any
natural rescurce damage assessments;

(o) ‘criminal liability:

() ligbility for viclations of federal or state law
which cccur during or after lmplementation of tfhe Remedial
Action;

(q) liability, prior to Certification of
Completion of the Remedial Action, for addilional
response actions that EPA determinesz are necessary to
achieve Performance Standards, but that cannot be
reguired purfuant to Paragraph 14 (Medification of the

50W or Related Work Plans);
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thy liapility under Section 107 of CERCLA,
42 1.5.C. § 2607, for the cosls of any health assessment or
health effects study carried ocut under Section 104(1) of
CERCLA, in response to a release or threatencd release of
hazardous substances from the Site; and

(1) liakility under Secticns 106 and 107 of CERCLA for
(a) additional response actions within the Simplot OU Area
to address releases of hazardous substances in the off-plant
areas of the Site, as defined in Section 1.3 of the RCD,
other than any federally permitted release as defined in 472
U.5.C. § %601(10) and as established by Simplot; and (k)
liabkility for response costs incurred in connection with
such response actions.

(7)) liability under Secticons 10¢ and 107 of CERCLA for
releases of orthophosﬁhates to groundwater from Simplot
sources other than the phosphogypsum stack. |

85. Work Takeover. If EPA determines Settling Defendant

has ceased implementation of any portion of the Work, is
sericusly or repeatedly deficient or late in perfeormance cof the
Work, or in implementing the Work in a manner wﬁich may cause an
endangerment to human health or the envircnment, EPA may assume
the performance of all or any portions of the Work as EPA
determines necessary. Settling Defendant may invoke the
procedures set forth in Section XIX (Dispute Resolution),
raragraph 66, to dispute EPA's determination.that takecver of.the
Work is warranted;under Lhis Pafagraph. Costs incurred by the

United States in performing the Work pursuant to this Paragraph
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shall payv pursuant to Section XVI (Reimbursement of Response

86. Notwithstanding any other provision of this Consent
Decree, the United States retains all authority and reserves all
rights to take any and all response actions authorized by law.

XXII. CCOVENANTS BY SETTLING DEEENDANT

B7. Covenant Neot bto Sue, 3Subject to the reservations in

Paragraph 88, Settling Delendant hereby covenants not to sue and
agrees not to assert any ¢ldims or Causeé of action against the
United States with respect te the Simplot and FMC QU Areas of the
Site, and Fast and Interim and Future Respdnse Cosls as defined
herein, or this Consent Decree, including, but not limited to:

a. any direct or indirect claim for reimbursement
from the Hazardous Substance Superfund (established pursuant tc
the Internal Revenue Code, 26 U.5.C. % 9507) through CERCLA
Sections 106&(b) (2), 107, 111, 112, 113 or any other provision cof
law;

b. any claims against the United States, including
any department, agency or instrumentality of the United States
under CERCLA 3Secticons 107 or 113 related to the Simplot.and FMC
QU Areas of the Site, or

o, any claims arising out of response activities for
the Simplet and FMC QU Areas of fthe Site, including claims based
on EBA's selcclion of response actions, oversight of response
activities or apptoval of plans for such activities.

8. Settling Cefendant reserves, and tThis Consent Decree is
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without prejudice to, claims against the United States, subject
Lo the provisions of Chapter 171 of Title 28 of the United Stateé
Code, for money damages for injury cr loss of property or
personal injury or death caused by the negligent or wrongful act
or cmission of any employee of the United States while acting
within the scope.oi his office or employment under circumstances
where the United States, if a private person, would be liable to
the c¢laimant in accordance with the law of the place where the
act or omission occurred. However, any such claim shall not
include a claim for any damages causaed, in whole or in part, by
the act or emiszsion of any person, including any contracter, who
is not a federal employee as that term is defined in 28 U.5.C.
§ 2671; nor shall any such claim include a claim based on EPA's
selection of response actions, or the oversight or approval of
Settling Defendant's plans or activities. The foregoing applies
only te claims which are brought pursuant teo any statute other
than CERCLA and for which the waiver ¢f sovereign immunity is
found in a statute other than CERCLA.

89, Nothing in this Consent NDecree shall he deemed to
constitute preauthorization of a claim within the meaning of

Section 111 of CERCLA, 42 U.S5.C., § 9611, or 40 C.F.A.

% 300.700(d).

X¥ITITI. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTIGN

20. Nothing in this Consenl Decree shall be construed fto
¢reate any rights in, or grant any cause of action te, any person
not a Party to this Ceonsent Decree. The preceding sentence shall

not be construed te waive or nullify any rights that any person
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not a signatery fteo this Decree may have under applicable law.
Each of the Parties sxpressly reserves any and all rights
{including, but net limited to, any right To ceontributiony,
defenses, claims, demands, and causes of actlon which each Party
may have with respect to any matter, transaction, or cccurrence
relating in any way to the Site against any perscn not a Party
hereto.

81. The Parties agree, and by entering this Consent Decrese
this Court finds, Settling Defendant is enbitled, as of the
effective date of this Consent Decree, o protection from
contribution actions or claims as provided by CERCLA Section
113{£}y (2), 42 U.3.C. § 96l3(f)(2), for matters addressed in this
Consent Decree. Settling Defendant agrees that, with‘respect To
any sult or claim for contribution brought by it for matters
addressed in this Consent Decree, it will notify the United
States in writing no later than 60 days pricr to the initiation
of such suit or claim. For purpeses of this Paragraph, “matters
addreszsed in this Consent Decree” shall mean all fespohse acticns
taken or to be taken and all response costs incurred or to he
incurred by any party or any other person or entity, including
any of thelr offivers, directors, employees, with respect to
Simplot and FMC QU Areas.

_92. Settling Défendant dalso agrees that with respect to any
sult or claim for contribution brought against it for matters
related to this Consent Uecree it will neotify in writing the
United States within 10 days of service of the complaint on it.

In addition, Settling Defendant shall notify the United States
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within 10 days ¢f service or receipt of any Motion for Summary
Judgment and within 10 days of veceipt of any order from a court
setting a casc fcr trial.

93, In any subscquent administrative or judicial proceeding
initiated by the Unilted States for injunctive relief, recovery of
response costs, or other appropriate relief relating to the Site,
Settling Defendant shall net assert, and may not maintain, any
defense or claim based upon the pringiples of waiver, zes
judicata, cecllateral estoppel, issue preclusicon, claim-splitting,
or other defenses based upon any coententien that the claims
raigsed by the United States in the subsequent proceeding were or
should have been brought in the instant case; provided, however,
that nothing in this Paragraph affects the enforceability of the
covenants not to sue set forth in Section XXI (Covenants Not to
Sue by Plaintiff). Settling Defendant does not waive or limit any
defense that 1t may assert in such subscguent prdceedings except
a= specified in this paragraph.

X¥IV. ACCESS TO INFORMATION

94. Settling Defendant shall provide EFA, upon request,
copies of all documents and informaticn within its possession or
control or that of its contractors or agents relating
implementation of this Consent Decree, including, but not limited
to, samplinq,,analysis, chain of custody records,
manifests, trucking logs, receipts, reports, sample traffic
routing, correspondencs, or other documents or information
related to the Wokk. 3Settling Defendant shall zlso make

available te EPA, for purposes of investigation, information
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gathoring, or testimeony, its cmployees, agents, or
representatives with knowledge of relevant facts ceoncerning the
performance of the Work.

95. a. Settling Defendant may assert business
confidentiality claims covering part or all of the documents or
information submitted to the United States under this Consent
Decree ko the extent permitted by and in accordance with Section
104 (e (7)) of CERCLA, 42 U,5.C. § 9604 (e) (7)), and 40 C,F.R. §
2.203(k). Decuments or information determined to be confidential
by EPA will be afforded the protection specificed in 40 CLE.R.
Part 7, Subpart B. If no claim of confidentiality accompanies
documents or information when they are submitted to EPA, or if
EPA has notified Settling Defendant that the documents or
infermation are not confidential under the standards of Section
104 (e} (7Y of CERCLA, the public may be given access to such
documents or information without furthér notice to Settling
Delfendant.

Ib. Settling Defendant may assert that certain
documents, recotrds and other information are privileged under the
attorney-client privilege or any other privilege recognized by
federal law. If Settling Defendant asserts such a privilege in
lieu of providing deocuments, it shall provide the following: (1)
the title of the docﬁment, record, or information; (2} the date
of the document, record, or infeormation; (3) the name and title
of the author of the document, record, or informaticn; (4) the
name and tilLle of "each addressee and recipient; (&) a description

of the contents of the document, record, or informationy and {6)
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the privilege asserted by Settling Defendant. However, no
documents, reports or other information created or generated
pursuant to the reguirements of the Consent Decree shall be
withheld on the grounds that they afe privileged.

96, No ¢laim of confidentiality shall be made with respect
to any data, including, but not limited to, all sampling,
analytical, menitoring, hydrogecleogic, scientitfic, chemical, or
englineering data, or any other deocuments or information
evidencing conditicons at or around the 3ite,

' XXV. RETENTION OF RECORDS

97. Until 10 years after Settling Defendant's receipt of
EPA's notification pursuant to Parvragraph 49.b of Section XIV
(Certification of Complétion of the Work), Settling Defendant
shall preserve and retain all records and documents neow in its
possession or control or which come into its possesslion or
control that relate in any manner to the performance of the Work
or liability of any person for response actions conducted and fo
be conducted at the 5ite, regardless of any corporate retentiocon
poclicy to the contrary. This okligation does not extend to other
records associated with the operation of the plant. Until 10
vears after Settling Defendant's receipt of EPA's notification
pursuant to Paragraph 49.b of Scction XIV (Certificaticn cof
Completion), Settling Defendant shall alsc instruct all
contractors and agents to preserve all documents, roecords, and
information of whatever kind, nature or description relating to
the performance oF the Work.

98. At the conclusion of this deocument retention period,
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Settling Defendant shall netifly the United States at least 20
days prior to the destruction of any such records or documents,
and, upon reguest by the United States, Settling Defendant shall
deliver any such records or documents to EPA.  Settling Defendant
may assert that certain documents, records and other information
are privileged under the attorney-client privilege cr any other
privilege recognized by federal law. I[ Settling Defendant
asserts such a privilege, it shall provide the United States with
the following: (1) the title of the document, recocrd, or
information; (7)) the date of the document, record, or
information; (3) the name and tTitle of the author of the
document, record, or information; (4) the name and title of each
addressee and recipient; (5} a descripticn of the subject of the
doccument, record, of information; and (&) the privilege asserted
by Bettling Uefendant. However, no dozuments, reports or other
information created or generated pursuant to the requlrements of
the Ceonsent Decree shall be withheld on the grounds that they are
privileged.

99,  Settling Defendént herchy certifies to the best of its
knowledge and belief, after thorough inguiry, it has not altered,
mutilated, discarded, destroyed or otherwise disposed of any
records, deocuments or other infeormation relating to its potential
liabillity regarding the Site since notification of potential
liakbility by the United States or the filing of suit against it
ragarding the 3ite and that it has fully complied with any and
all EPMA requests Yor information pursuant to Section 104(e) and

122 (=) of CERCLA, 42 U.5.C. % 9604(e) and 5 %6Z2{e), and EBection
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3007 of RCRA, 42 U.5.C., § €827,

XXVI. NOTICES AND SUBMISSIONS

100. Whenever, under this Consent Decree, written notice is
reguired toc be given or a report or other deocument is required fo
be sent by one Party to another, it shall be directed to the
individual% at the addresseszs specified below, unless those
individuals or thelr successors give notice of a changs teo the
other Parties in wriling. All notices and submissicons shall be
considered effective upon receipt, unless otherwise provided.
Written notice as Specified.herein shall constilute complete
satisfaction of any written notice requirement of tThe Consent
Decree with respect to the United States, EPA, and the Settling
Defendant, respectively. Whenever notice to the United States is
raeguired, Settling Defendant shall send such notice to the 0.5,
Department of Justice and to EFA as specified herein. Where
notice to KPA is required, Settling Defendant need not send
notice te the Department of Justice,

As to the United States:

Chief, Environmental Enforcement Section
Envircenment and Natural Rescurges Division
U.5. Department of Justice
F.0. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DJ #%0-7-1-88931/1

As to BEPA:

Wallace Reid

KPA Project Coordinztor

United States Environmental Protection Agency
Fegion 10

1200 2ixth Avenue’

Semattle, WA 982101
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As to Settling Defendant:

Mr. PalL Avery

Project Coordinator

J.R. Simplot Company

999 Main Street, P.O. Box 27
Boise, ID 83702

AXVII. EFFECTIVE DATE

101, The effective date of Lhis Consent Decree shzll bz the
date upon which this Consenl Decree is entered by the Court,
pxcept as otherwise provided herein.

KXVIII. RETENTION QF JURLISDICTION

102, This Court retains jurisdiction over both the subject
matter of this Consent NDecrese and Zettling Defendant for the
durationlof the performance of the preovisions of this‘Consent
Decree for the purpose of enabling any of the Parties to apply to
the Court at any time fer such further order, direction, and
relief as may be necessary or appropriate for the construction or
modification of this Consent Decree, or Lo effectuate or enforce
compliance with its ferms, or Lo resolve disputes in accordance
with Section XIX {(Dispulc Resolution) hereof.

XXIX. APPENDICES

103. The follewing appendices are attached to and
incorpeorated into this Consent Decree:

“Appendix A" 1s the ROD.

“Appendix B” is the SOW.

“"Appendix ¢ is a model Environmental Protection Lasement
and Dealaration of Bestrictive Covanants,

AL, COMMUNITY RETATICNS

104, Settling Defendant shall propose participation in the
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community velations plan to be developed by EPA. EPA will
determine bthe appropriate role for Settling Defendant under the
Plan. Settling Defendant shall also cooperate with EPA in
providing information regazrding the Work to the public. As
requested by EPA, Seltling Delcndant shall participate in the
preparation of such information for dissemination te the public
and in public mestings which may be held or sponsored by EPA to
explain activities at or relating to the Site.

XKEXT., MODIFICATTON

105. Schedales specified in this Consent Decree for
completion of the Work may be modified by agreement of EPA and
Settling Defendant. All such modificatieons must be in writing.

106. Except as provided in Paragraph 14 ("Modification of
the Z0OW or relatsed Work Plans”), no modifications shall be made
to the S0W without writlen approval of EPA and Settling
Refendant.

107. Nothing in this Decrees shall be deemed to alter the
Court's powsr to enforce, supervise or apﬁrove modifications to
this Consent Uacree.

KXX1I. LODGING AND QPPORTUNTTY FCR PUBLIC COMMENT

108, This Consent Decree shall ke lodged with the Court for
a period of net less than thirty {30} days for public neotice and
comment. in accordance with Secticon 122(d) (2) of CERCLA, 42 U.3.C.
& ae22(dY(2), and 28 C.F.R., & 50.7. The UnilLed SlLales reserves
the right to withdraw or w;thhold ils consent 1f the comments
regarding the Conkent Decree disclose facts or considerations

which indicate that the Consent Decree is inappropriate,
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improper, or inadeqguate. Settling Defendant consents to the entry
of Lhis Consent Decree without further notice,

109. If for any reason the Court should decline to approve
this Consent Decree in the form presented, this agreement is
voldable at the sole discretion of any Parly and it may not be
used, in whole or in part, as evidence 1in any litiqaﬁion between
the Parties.

¥XXIII. SIGNATORIES/SERVICE

110, The undersigned represéntatiye of Settling Defendant
and Lhe Assistant Attorney General for Environment and Natural
Fesources of the Department of Justice certifies that he cr she
is fully authorized to enter inte this Consent Decree and to
execute and legally bind such Party to this document.

111. Settling Defendant hereby agrees not toe oppose entry
of this Consent Decree by this Court or to challenge any
provision of this Consent Decree unless the United States has
notified Settling Defendant in writing that 1t no longer supports
entry of the Consent Decree.

112. Settling Defendant shall identify, on the attached
signature page, the name, address and telephone number of an
agent who i1s authcorized to accept service of process by mail on
its behalf with respect to all matters arising under cor relating
to this Consent Decree. Settling Defendant hereby agrees to
accept service in that mannser and to walve the formal service
requirements sat forth in Rule 4 of the Federal Rules of Civil

Procedure and any applicable local rules of this Court,
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including, but not limited to, service of a4 summons.

50 ORDERELDL TIIIS Cfﬂ DAY OF MM , 2000,

2 b

Unit tates Dislrict Judge
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United States Digtrict Court
for the
District of Idaho
May 13, 2002

# % CLERK'S CERTIFICATE OF MAILING * *

Re: 4:99-cv-00256

I certify that a copy of the attached document was mailed or faxed to the
following named peracna:

Lols J schiffer, Esg.

Us DEPT CF JUSTICE

Environmental Enforcement Section
c/o NOAA Damage Assessment

7600 Sand Point Way NE

Seattle, WA 98115

Sean Carman, Esg.

Us DEPT OF JUSTICE

Environmental Enforcement Section
c/o NOAA Damage Agsessment

7600 Sand Point Way NE

Seattle, WA 98115

D Marc Hawa, E=zq. 1-208-334-1414
US ATTCRNEY'S QFFICE
Box 32

Boise, ID 83707

David M Heineck, Esqg.
SUMMIT LAW GRQUP

1501 Westlake Ave N H#300
Seattle, WA 98109

Ralph H Palumbo, E=2q.
SUMMIT LAW GROUP

1501 Westlake Ave N #300
Seattle, WA 98109

Gary T Dance, E3d.

MOFFATT THOMAS BARRETT RQCK & FIELDS
PO Box 1387

Idaho Falls, ID 83403-1367

Lee Radfcrd, Eag.

MOFFATT THOMAS BARRETT ROCK & FIELDS
PO Box 1367

Idalho Fallg, ID 834032-1367

Gregory T Costello, Esg.
MARTEN BROWN, INC



Date:

1191 2Znd Ave #22
Seattle, WA 981

Bradley M Marten, Esqg.

MARTEN LAW GROQUP
1191 Znd Ave #2200
Seattle, WA 98107

Terry T Uhling, Esqg.
JR SIMPLOT O

999 Main St #1300
Boise, ID 83702

L~ Chief Judge B. Lynn Winmill
Judge Edward J. Lodge

“Chief Magistrate Judge Larry M. Bovle
Magistrate Judge Mikel H. Williams

9 /30>

Cameron 5. Burke,

BY:

A

Clerk

(Deputy Clerk)
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THE UNNDERSIGNED PARTIES conter into this Consent Degree in the
matter of United States v. J.R. Simplot

Company, relating to the LFastern Michaud Flats Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date:

Istant Attorney General

nvironment and Natural Resocurces
Division

U.5. Department of Justice

Washington, D.C. 20530

Nate: [C?‘Zji:Cy\ -
FEAN CERMAN |
Environmental Enforcement Section
Environment and Naztural Resources
Divisdion
c/o NOAA Damage Assessmont
7600 3Sand Point Way, NE
Seattle, WA 9811k
{206) 526-6617/

Wi cidaus

D.f MARC HAWS

Cfvil Chief

Gffice of the United States
Attorney

DistriclL of Idaho

P.O. Box 32

Boise, Idaho 83707

(208) 334-1211
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/J

CHARLEE E. FINDLEY t[

Acting Regional Administgfator,

Regien 10 :

U.5. Environmental Protection
- Agency

1200 Sixth Avenue

Seattle, WA 98101
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THE UNDERSIGNED PARTY enters inte this Consent Decree in the

matter of United States V.

Company, relating to the

Date: % ol

Agent Authorized to
Party:

Name:
Titla:
Address:

T=l. Number:

J.R. Simplot

Eastern Michaud Flats Superfund Site.

FOR J.R. SIMPLCT COMPANY:

A

ld Graves
Vice~-President,
999 Main Street,
P.0O. Box 27
Boise, Idahc

Secretary
Suite 1300

83702

Accept Service on Behalf of Above-signed

Ronald Graves

Vice-President, Secretary
999 Mailn Street, P.0QO., Box 72
Boise, Idaho 83702

(208) 389-7312
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